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WHITEC STS TES CIST ICT COUTT SOR THE DISTRICT CF COLUMBIA 


ALLERT oh CK 


PAT re 


V3e ) CIVIL. ACTION NO. 1503-73 


CPC INTERNATIGNAL, INC. 


DEFCNDANT 


MINDED COMPLAINT = CLASS £CTICR FO DAMECES 

1. CLAINTIFF SRIMGS THIS CLASS ACTION ON BUOMALF OF MIMSELF AMD RID 
CLASS CONSISTING OF ALL OF THLE GHARLHOLOCRS OW FUNK SCCOS INTERNATIONAL, IMC. 
JURISO;CTIOM VESTS UNDER Sec710m 1°(8) oF THC SecuRtTICS amp Excuancg Act w 
192, 15 U.3.C.4. 78a) and Rute 10/>)5 promutcavco rarncumper, V7 CFP £40.10 
o)5; sctiom 20 of rwe Act, 15 U.S.C.f. 7B(r); Seerion 27 of twe Aer, 15 U.S.C. 
A. Teaay Sectiom 28 of twe Act, 15 U.S.C.A. 785u a), ABS WELL AS THE GENERAL 
JURISDICTION OF THIS COURT OVER ACTIONS IM EXCESS OF $59,007.00 BROUGHT Im THE 
DistKict oF COLUMBIA AS °F THE TIME OF THE FILING OF THIS ACTION. 

2. “LAIMTIFE ALLEGCS "MAT THE OEFERLANT WAS PREVIOUSLY THE SOLE Gwnc® 
oF (ME STOCK oF fuNMK SEEOS INTERNATIONAL, INC. THAT THEREAFTER, Im TE Smee 
oF 1°72, OCFENDANT MADE A PUDLIC OFFCRINC DF THE STSCK tw S016 Pum rs 
@NTERNAT FOnee, mc. THAT 3UCM OFFERING RESULTCD IN 2 AL OF APPRON IMATELY 
5% OF THC 3MARLS OF STOCK iM SAIO CORPORATION AT A PRICE CH APPRORIMATELY 
£24 ,0° PER SHARC WM’ CW BENEFITTLO “ME DEFENDANT °C THE CRTEMT OF APPROXIMATELY 
463,507 ,WO.7O BEFORE TAXES. THAT AT TYNE TIME OF SUCH PUBLIC OFFERING AND PRIOR 
THIRETC, OCFENDANT WAS AWAR: THAT (CRTAIN FRAMCHIBING COMPANIES wit) WAD CONTRACTS 
WIiTW AND DCALT WIYM  UNK 5. COS IMTCRNATIOMAL HAO INDICATED & BESIML TO TERH 
MINATE THEIR FRANCHISE AGRCENENTS AND ARRANGEMENTS with Fumn Seces; THAT AB A 
RESULT OF VARIOUS CONTRACTS DISPUTES SETWEEM THE AiO PARTICS, THERE WAS AN 
IMMINENT PROSPECCT OF EXTENSIVE AMO MULTIPLE LITIGATION WITH WHICH THE SAID | UME 
SCLOS INTERNATIONAL, INC.» WOULD GECOME IWVOLVEDO. THAT SAID OLFERDaNT FURTHER 
KNEW 28 SHOYLD MAVE KMOWN TMAY UPON THE TC RMINATION OF SUCH FRANCHISES, FUNK 
SELOS WOULD Of SETIOUSLY AFFECTED SY HEAVY EXPENSES ROSUL TING IM THE TAKE -OVER 
FROM THE FRANCHISE COMPANIES, THAT FUNK SFEDS WOULD LOSE GREAT SUMS oF wOoucY 
FROM TAMING OVER CCATAIN INVENTOR (ES FROM SAID FRANCHISES) THAT (FURTHERMORE, 

Fun SECOS MIGHT VERY WELL Of LEGALLY OBL IGATED ~9 PURCHASE 178 INVENTORY FROM 


BUCH ASSOCIATES Ff CITMER PARTY TERMINATED THEIR CONTRACT. THAY ai OF THE 


CR Fae eal 7 TIM OF Fran mitt pom MENTS whet 
r Tht GEFE ent ft 1 $L @ at THE Tim FF TRE ACOWe 
UERit INae THAT SUCH See DIS LO UNL OF ESSUNTIAL ANC paTL Ri ad 
INFORMATION Ii SAID BP OSPECTUS GNSTITU CO 2 ei LATION OF HE Security. $ 


bs CHANS OTS OF THE UNIT 0 STATLS ANG COM TITUTES IALEQAL AND FR AGOULENT ACTS 


3. Thad tw ADDITION TO "MP FOSEG ING, AND PRIOR 9 

FERS OF THE STO UK Wf FUNK SELOS 'NTEE NATIONAL, INCog THE OCFEWDANY «24% SOLE 

yRMOLDER OF UNA SEED. MAS FP SPL LAL Div IT NO O- CL AREO IN THE APPROX ivATE 
acQUNT Ff ST ZOOL, THAT “UCM CI¥VIDEND WAS NTT DCECLAR!O OUT OF NET 
CA NINGS © POF ETS PULSUANT S THE LawS OF TmE TAT’ of  Lawa E iM wHIECH 

UAn SEO OS INTURUATIGC.AL, I%Coy FAS IN LON POAATEOD, 3UT INSTEAD WAS FINANTCO c* 
h LOAN MACT BY THE SAIS "UNK SLEOS. That SUCH TRANSACTION ¢AS ILLEGAL AND 
CAUOULENT AND 'eP)OPEILY CNCUMAFRED Funm StCOS | TORNATIONAL, [Coy wiTh A 

OS™ MO EGE D CONC SS WhEln THE OLFENCSANT KNEw, © SKOULS HAV. * ROW, 


CEEGAL eb i Nea io 


+, That ALL OF TME STOCKAHOLOEeS OF TUM 3c1DS INTERNATIONAL, INCL, 
CEEN DAMAGED AS A RESULT FF THE AC’ VE BOSCO FRAUOULTCHT ANO ILLEGAL 
OF THE OVFENDANT IN THC PURCHASE “F STOTK AT MIGHLY IF LATEO PRICES AND 
MN THE CVOENTUAL DIMINUTICN OF YME VALUE <f THEIR H LOINGS. 


FOECOING COMPLAINT CONSTITUTES A (LASS ACTION PUP TUANT 73 


\s 


*. 


yt ano 2705) (2) of me Froceal wecs cr Cryte +aocrousr. 
« THE “t2t AND NUMOL RS OF THE CLASS APE UN NOWN TO RE PLAINTIFF 
\WO HAS GEEN PL. OHIDITED BY iS COURT “Am CONTACTING ANY OF THE QYWLR ‘Euceks 
CF THE CLASS. THEY ONSIET OF ALL OF THE STOCRMOLOL AS OF © UNK SELOS IhT Ke 
NATIONAL, INC. 
7. PLAINTIFF ALL GES TWAT WE 1S THE PUrcHAeCR oF G7 SuaRiS CF TRL 
COMMON STOCK OF FUNK SceOS INTTeNATE WAL, INC. THaT 2S A STOCKMOLOLY OF sUcH a 


SUSSTAMT IAL AMOUNT OF ST[CK, HMC CONSTITUTES A FL1 BNO PROPER PEROGON we? WILL 


FAIRLY AND ADT TUATELY KEPRESENT HIS CLASS. 


-« TWAT THE QUESTIONS FACT AND LAW INVOLVING ‘HE PROPRICTY ANd 


LEGALITY F THF ACTIONS OF THE DIF ENDANT AS SET FORTH ABOVE, AS WELL AS THE 


CarshG. ATUM BCTAOLE THL7LT? MESULTING To THE SHARPCHOLOEHS F UNE Secos InveRe 
UATIOMAL, INiey WF COMMON WISTIONS \F LAW AHO FA.T APPL ICAULE 10 ALL minnces 
a owe CLASS. 

s+, Tat tM VIEW OF THE FOREGOING, A CLASS ACTION 1S SUPERITR TS 
OTME® AVAILABLE METHCOS FOR Tot FAIR ANG CFFICIECNT aQuyOICaTion cr THE 
CONTROVERSY AND THAT (F INDIVIDUAL SUITS WEE WROUGHT BY INDIVIDUAL *TOCK}- 
HOLD FS, "WE RULINGS IM SUCH CASES OULD VERY FELL GE MUTUALLY BDEFeaTiING and 
OLETRIMENTAL TO THC INTERESTS OF ALL OTHER STOCKH OLOERS UNLESS THE ACTIONS wEOt 
/RQVQHT AS A CLASS ACTION. 

FIRST CONT 
tc. PLAINTIF® ADOPTS AND INZTORPORATES MOREL it B* CEFEREMCE ALL OF THE 

ALLCGATIONS 5SET FORTH iN 2aMAGRAPH3 1 TwRovom | anovc. PLAINTIFF ASSERTS TwaT 
THE ACTIONS OF THE OLFEMDANT AS S°T FORTH ABOVE CONSTITUTE 11. CGaL AND 
FRAUDULENT ACT? UNDLA THE SccuaITiCS CRCHANGE -<73 oF ThE UnITeO States, 
OAMAGING TO IME PLAINTIFF ANO PLAINTIFE ‘Ss CLASS, 

WHERET CRE PLAINTIFF OCMANDS JUDGMENT AGAINST THE OTFENDANT 1K THE 
“sur at $Tap 3. COUPENSATORY DAMAGES, PLUS COURT COSTS ANO aTTORNLY's FEES, 
ANO FURTHER DEMANDS ADDITIONAL JUOGMENT 1m TRE cum OF $17, 1OT,WO.Y <on. 
PUNITIVE DAMAGES, PLUS SOUTT COSTS AND ATYORNIY'S FEELS, 

SCCOND COUNT 
11. PLAINTIFF B00PTS AND INCORPORATES HEFEIN ALL OF THE ALLCGATIONS SET 

FONTM IM PARAGHAPHS 1 THROUGH % ABOVE. “LOINTIFF ALLLSCS THAT AS A RESULT OF 
THO FOREGOING ACTS AND CONDUCT SF THE OF FLEOANT, SAID OLFENOANY 18 LHAQLE TO 
TME PLAINTIFF AND PLAINTIFF'S CLASS BASEO UPON THE COMMON Law RIGHT OF FRAUD 
aes OCCEIT. 

WHEREFORE PLAINTIFF OLMANDS JUDGMENT AGAINST THC OLFENDANT in THE 
sum of $75,007.00 cOMPENSATORY DAMAGLS, PLUS COURT COSTS AND arronncy's res, 


ANO FUPTNTR OCMANDS ADDITIONAL JUDGMENT 16 Yee sum oF $100,007,000.% ron 


PUNITIVE CAMAGES, PLUS COUT COSTS ano aTYlency's Fees, 


THIRG COUNT 
an ' 
12. PLAINTIFE ADOPTS AND IMCORPORATIS MEREIN CV REFCRENCE THK eLLeeATIONS | 


: | 
SEY FOuTH 1 Panageapms 1 THROUGH 4 AGOVE. “LAINTIFF ALLEGES TwaT THE FoRcecING 


THE O FENOANT ALLOW PLAINTIFF 9 Pv ING AN ACTION 2JAINST SAID OCrludant 
{ASE0 UPC’ THE COMMON LAW (CAUSE OF ACTION FOR MIGLIGLNCLE, O1S9%'GARO SY THE 
OLFENDANT F THK FIGHTS OF CYMER, &S SLT FORTH AHOVE, 


WHOREF OPE PLAINTIFE OL MANOS JUDGMENT (CAINST TH OGFEMOANT th tue 


* 


Wm OF 975, C°.0O, PLUS CouRT COSTS AND aTTURNLY’S Fics. 


whi. | TRATLR 

ATTORMCY Form PLaimrirg 
1C25 Veewonr Avewuc, N. W. 
Waswincrom, 0. C. 10 

2 T6952 


DISTRICT O COLUMBIA, 9s: 

ALGURT JRIcK, MEVING » AST AcEN OULT SWORN UPON DaTM, OF PSSC8 ANO 
STATES aS WoLLOwS: TwaT WE 15 THE PLAINTIFF IN THE AGOVE ENTITLED Cauec; 
THAT ME WAS fLAD Tre AmcwOLD ComPLaine FILED HEAKIN On wis BEWALFS THAT "HE 


FACTS SET FORTH IN SAID ComPLAINT sae TRUL TO HES CCST KNOWLEDGE, InPORMATICN 


ANO CLL ICr. 


heey ummesuensemaer emma 
ALGERT bein 
a 
Lo en ¢ 
SU8SC 1250 AND SWORN TO GEFoaE mE :H19 Dav or Mav, 197%, 


j f 
/ f ‘ 


, 


Notary Fuse 1c 


‘ 
a §* 


Copy or rwr roeecoIna Awenoto COMPLAINT HAILED THis | Oay oF 
pension 


Hay, C74, ro Canter, Gordow ano Reimoe., Arroamers ron Orrempawt, Suite “00 


ygton, as Cc. o a 


Y 
ea wf Ls = LP 


'OGRa. Sam ourtoinc West, 1999 H Sracet, N. Wey Wasn 
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SAMUEL Invaatea Lene 


t. ame igang 


Li Action. 


ts £903-73 


Richey, J. 


Defendant. 


ANSWER TO AMENL UD COMPLAINT 


International Inc. ("CPC"), by its 
Gordon & Reindel, for its answer to the 


herein: % 


respect to the allegations of parasraph 


, acres 


suc, 


(and, upon information and 
Satisfy; the prerequisites of Rule 23 of the 


Feceral Rules of Civil Procedure. 


espect to the allegations of paragraph 2 
from dune 30, 1967 to 
the corron 
International, 


1972, there wav 


of approximately 75% of Funk's common stock, and that subs -quent 
thereto (without any prior knowledge, expectation, forewarning 
Or Yeasonable basis for the afticipation thereof on the part of 
CPC) cortain associate companies of Funk terminated their 
franchise acreements with Funk. Except as so admitted, CPC 
denies the allegations of said paragraph and denies that it 
engaged in any wrongdoing or impropriety in connection with 
any of the foregoing. 

3. With respect to the allegations of paragraph 3 
of the amended complaint, admits that prior to the public 
offering and while Funk was a wholly-owned subsidiary of 


cPc, Funk declared a special dividend of $13,500,000 (as 


to which full and proper disclosure was made); refers to 


| the prospectus disseminated in connection with said public 


offering for a true and accurate description cf the manner in 
which and method by whicn said dividend was declared; denies 
that CPC engaged in ary impropriety or wrongdoing in connection 
with the foregcing, and denies the remaining allegations of 


said paragraph. 


4. Denies the allegations of paragraph 4 of the 


amended complaint. 


WITH RESPECT TO THE CLASS Moro ALLEGATIONS 


. 


A 
5. Denies the allegations of paragraph 5 of the 


"amended complaint. 


6. With respect to the allegations in paragraph 6 


of the amended complaint, admits that plaintiff and his law 


partner have been enjoined by this Court from contacting other 


mae i eOCRROlGGrS Of Funk Ind rolces to ne order 
Of this Ceurt £illed on April 2¢, 1974 for the terms thereor; 
admits tnet the putative class is purported to consist of "all 
of the stocinolders of {Funk]", but denies knowlecge or informa- 


tion sufficient to form a belief as to the remaining alleyations 


of said paragraph. 


7, With respect to the allegations of paragraph 7 of 
the amended complaint, admits, upon information and belicf, that 
plaintiff purchased 600 shares of Funk's common stock in 
February 1972, but denies that plaintiff is or can be a fit 
or proper class representative or that he can or will fairly 


and adequately represent the putative class. 


8. Denies the allegations of paragraph 8 of the 


amended complaint. 


9. Denies the allegations of paragraph S$ of the 


amended complaint. : 
a WITH RESPECT TO THE FIRST COUNT 


10. Denies the allegations of paragraph 10 of the 
amended complaint and repeats and realleges each and every 
admission, denial, reference and averment contained in para- 
graphs 1 through 4 hereof with the same force and effectaas if 


fully set forth herein. 
WITH RESPECT TO THE SECOND COUNT 


ll. Denies the allegations of paragraph 11 of the 


amended complaint and repeats and realleges each and every 


admissicn, denial, reference and averment contained in paragraphs 


MOM My 


1 through 4 nereof with the same force and effect as if tully 


set forth herein. 
WITH RESPECT TO THE TiuLRD COUNT 


12. Denies the alleqations of paragraph 12 of the 
amer:ded complaint and repeats and realleges cach and every 
admission, denial, reference and averment contained in para- 
graphs 1 through 4 hereof with the same force and effect as if 


fully set forth herein. 
FIRST AFFIRMATIVE DEFENSE 


13. The amended complaint fails to set forth a claim 


upon which the relief sought can be granted. 


SECOND AFFIRMATIVE DEFENSE 


14. Plaintiff has not satisfied (and, upon information, 


° 
and belief, cannot satisfy) the prerequisites of Rule 23 of 
the Federal Rules of Civil Procedure, and no basis exists 


for the prosecution of this action as a class action. 


THIRD AFFIRMATIVE DEFENSE 
( 
15. Plaintiff, having purportedly purchased his 


shares of Funk common stock on February 14, 1973, is, by virtue 
of the events which had occurred and the a information 
known and/or available to him as of that date, barred and 
estopped from asserting the claims set forth in the amended 


complaint. 


WHEREVORE, defendant CPC International Inc. demands 


judgment dismissing the amended complaint herein, together with 


‘ 


‘~ o 


tne costs, including ruisonable attorneys fuss, and cicocurcesents 
of this cetion, and such other and further rcélict as tie Court 


May sen just and proper. 


Dated: June 13, 1974 


CAHILL GORDON & REINDEL 


‘ \ : NS] { oe { ( 
yt : ‘ : i! t Ie 
a o >! ho Se m, Creo ee ONL . 


"A Member of the Firm 
Attorneys for Defendant 
CPC International Inc. 
1819 H Street, N.W. 
Washington, D. C. 20005 , 
202-223-3350 
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Samuel Intrater, Esq. \ 
Brick & Intrater a 
1025 Vermont Avenue, N.W. i 
Washington, D. C. 20005 
j 
t 
: 
ce) 
we 
Witenes 


10 ; 
e 
CLRCIP AGATE 0! SERVICE i 
' 
I hereby certify that I have served the 
foregoing Answer to Amended € mplaint by causing 
a copy thereof to be hand delivered to: j 
Samucl Intrater, Esq. 
Brick & Intrater : i 
1025 Vermont Avenue, N.W. ' : 
Washington, D. C. 20005 : 
: 1 
i . 
“ : ae i 
Laurence T. Sorkin | F 
ae 
Dated: June 13, 1974 | 
| ; i | 
i \ ‘ 
- § 
a 
} | 
r | . i 
P | 
| 
{ d | » | 
id 
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URITLD ST TES DISTRICT COURT FOR THE DISTRICT OF COLUMOIA 


ALGENT CoCr 


PLasnTire 


s 4 


va, CIVIL ECTION NO. 1593-73 


CPC INTERNATIONAL INC. 


ee ee et et a a 


Dercnoant 
MOTION FOR CERTIFICATION 


‘ Costs NOW THE PLAINTIFE, SY AND THROUGH WIS ATTORNEY, AND moves 
Tets Homorance Coury FOR CERTIFICATION THAT THC AGOVE EHTITLEO CAUSE MAY OC 


MAINTAINED AS A CLASS ACTION. IN SUPPORT OF SAID MovlOM, PLAINTIFF REFERS THIS 


4 


Homunasce Cour? Tu THe ALLEGATIONS Sct FontTw tm tHe Awcnoco Complaint Fitco 


WMLRE IM. 


<e ustne68S8FSFSOS*C*~*~S~S 
ATTORNEY FoR PLAINTICr 

102) Vermony Avenut, N. W. 
Waswimaton, 0. C. 20005 

347-6952 


Copy oF THE FOREGOING MOTION matLED THIS CIT OAY OF June, 1975, 
vo Camtit, Goroon ano Reimoe., ATroaweys ror Oerenpant, Suite 900 fcocnas Bar 


Uurieorsc West, 1819 H Stacet, We W., Waswinaton, U. C. 20006, 
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UNITED STETES DISTRICT COURT FOR THE OSSTRICT OF CoLusBia 


ALGERT SRICK 
PLAINTIFF 
v3. CIVIL ACTION NO. 1503-73 
CPC INTERNATIONAL INC. 


Ocrenvant 


MEMORANDUM OF POINTS AND AUTHORITIES 


AMENDED COMPLAINT FILED WERE IM. 
Rute 23(c) (1), Fcoenac Ruces oF Civie Pro-couat. 


fuce 1-13(8), Usireo Srarcs Oisvaicy Coury Rutcs. 


SAMULL Txtrarca 


Arroency rom PLaInTirS 


Copy oF TNE FORTGOING 4enoRANbUM CH POINTS AND AuTH -RITIES MAILED 
Tis 21st cay oF Junc, 197%, To Canitt, Gordon and REINOEL, ATTORNEYS Fen 
Ocrewoawy, Susve 990 Feoceat Bar Guscoine Wesv, 1819 W Sratit, Ne Wey 


Wasniuaron, D. C. 20006. 


UNITED STATES DISTRICT COURT *GR TMC DISTRICT OF CoLUMBiA 


ALLERT BRICK 
Prainricr 
vs. CIVIL /CTION NO, 1502-73 
CC INTERNATIONAL INC. 


OCFEROANT 
STOTEMCHT *~S TO NOTICE 


ComeS NOW THE PLAINTIFF, SY ANO THROUGH MIS ATTORNEY, ANG MAKES 
THE FOLLOWING STATEMENT PURSUANT TO RuLe 1-13(c) oF THE Unireo Srares Distatcr 
Court Rures. 

1. ThE PLAINTIFS SHALL PROVIDE NOTICE IMMEDIATELY UPON 
AUTMORIZATION OF THIS COURT Tu ALL THE OTHER MEMBERS OF WIS CLASS, CONSISTING 
OF ALL OF TNE STOCKNOLDERS oF FuNK ScCOs IwreamaTiomaL. Tue I10ENT! VY OF SUCH 
MEMGERS OF THE CLASS MUST BE DETERMINED GY BISCOVERY AND MAS OEEN PREVENTED To 
THIS POINT BY THE PREVIOUS OROCR OF THIS Count. 


2. SUCH NOTICE SHALA BE MADE @Y DIRECT MAIL TO TwE INOIVIDUAL 


1 
[ 
' 
' 
: 
1 
: 
: 
' 


STOCKHOLDERS, AS WELL AS BY PUBLICATION IM THE LEGAL NOTICE SECTION OF VARCOUS 
NEWSPAPERS. PAYMENT SHALL BE MADE OY THE PLAINTIF®. 

3. Tne RESPONSE TO SUCH NOTICE SMALL Ag mame YO Samuce Invaarce, 
1°f5 Vermonwy Avewucy No Wey Wasminaton, 0. Cog ATTORNEY FOR THE PLAINTIF®, OR 


TO SUCH CTHER PARTY OR OFFICE AS 18 OIRECTCO BY THIS CouRT. 


SAMUCL IWTRATCA Coe 
Avroancy ror PLatwnvire 

1925 Veamont Avciug, N. W. 
Wasnenavon, 0. C. 20005 

317-63 


Copy Ff THE FOREGOING SYATENEN) MAILED TwI8 2187 Cav oF June, 1°75, 
To Camita, Gordon ano Reimoc., Atroancys vor DercuDant, Sutve SOO Feocea. bar 


Burcoinc ‘st, 121) WH Stmcet, Tie Wey Wasnineron, 0, C. 20006, 


UNITLD STATES DISTRICT COURT 
DISTRICT OF COLUMBIA 
ALBERT BR 


Civil Action 
wo. 1503-73 


Plaintiff, 


~against- 
Richey, J. 


CPC INTERRATIONAL INC., 


Defendant. 


Rh 8 08 ne 0s oe be oe 8 


DEFUNDANT'S MEMORANDUM OF POINTS 
AND AUTHORITIES IN SUPPORT OF ITS 
MOTION FOR AN ORDER DISMISSING THE 
AMENDED COMPLAINT AND IN OPPOSI- 
TION TO PLAINTIFF'S MOTION FOR 


CLASS Dir MINATION 


CAHILL GORDON & REINDEL 
Attorneys for Defendant 
cece International Inc. 
Office and P. 0. Address: 
Suite 959 
Federal Bar Building west 
1319 H Street, N. WwW. 
Washington, D. C. 20006 
(202) 223-3350 


Of Counsel; 


Denis Mcinerney 
Henry G. bisgaicr 
Leonard A. Spivak 
Ada Meloy 


Dated: District of Columbia 
July 3, 1974 


| 
Be 
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NITLD STATLS DISTRICT COURT 


DISTRICT OF COLUM3IA 


ALBERT BRICK, 


Plaintiff, 
Civil Action 
~against- ho. 1503-73 


CPC INTERNATIONAL INC., Richey, J. 


Defendant. 


DEFENDANT'S MEMORANDUM OF POINTS AND 
AUTHORITIES IN SUPPORT OF ITS MOTION 
FOR AN ORDER DISMISSING THE AMENDED 
COMPLAINT AND IN OPPOSITION TO 
PLAINTIFF'S MOTION FOR CLASS DETER- 
MINATION 


Defendant, CPC International Inc. ("CPC"), pur- 
: 
Suant to this Court's Civil Rule 1-9(b), submits this 


Memorandum of Points and Authorities: 


(a) in support of defendant's motion for 
an order dismissing plaintiff's amended complaint 
with prejudice for failure to comply with the 
prerequisites of Rules 9(b) and 11 of the Federal 


Rules of Civil Procedure ("FRCP") and 


(b) in opposition to plaintiff's motion for 
an order determining that the instant action be 


Maintained as a class action. 


2 


Preliminary Statement 


Point I below shows that, not. ithstanding plain- 
tiff's amendments of his complaint purporting to “further 
specify” his allegations of securities Sais in accordance 
with the provisions of this Court's order of April 29, 1974, 
the amended complaint still fails to comply with the specificity 
and certification requirements of FRCP 9(b) and ll. The 
allegations of wrongdoing contained in the amended complaint 
are not stated with particularity, are alleged at best upon 
“information and belief" without the required factual 
acatenent regarding the basis therefor, and were made solely 
on the basis of a magazine article without any factual investi- 
gation by plaintiff or his law partner who signed the compla nt 
as counsel. Indeed, the “new" allegations of the amended coni- 
plaint have even less than a neutral magazine article as 


purported support therefor. , 


* 


Point II demonstrates that plaintiff's motion for 
class determination must be denied and plaintiff's class claims 
must be dismissed because of the inability of plaintiff -- due 
to his porition as the law partner of his counsel and active 
participant in the prosecution of this case -- to serve as a 


"fair and adequate representative” i requi-ed by FRCP 29. 


Point III sets out additional independent reasons 
for denying plaintiff's class determination motion -- i.e., 
failure to adequately comply with the eecuieeeente of this 
Court's Civil Rule 1-13, plaintiff's status as a stockholder 


who "bought in" long after public announcement of the events 


¥ 


complained of, plaintiff's conduct in soliciting members of 
the putative class, the lack of "forthrightness and vigor" on 
behalf of plaintiff and his counsel, and the ambiguity of the 


class definition offered by plaintiff. 


Nature of the Case 
and Prior Proceedings 
This action was instituted on July 26, 1973. The 

plaintiff is Albert Brick, and the amended comp!aint (as was’ 
the original comp’aint) is signed by Samucl Intrater as plain- 
tiff's counsel.* Plaintif£ cnd his counsel are practicing 
attorneys and the sole members of the firm of "Brick and 
Intrater, Counselors at Law, 605 Global Building, 1025 Vermont 
Avenue, N.W., Washington, D. ¢.".** Mr. Intrater has been 
Mr. Brick's law partner for the past “eighteen or twenty years” 
(Brick Dep., p.4).*** The sole defendant is cPc. 
: 
A copy of the original and amended complaints are annexed 
as Exhibits A and B to the affidavit of Dens McInerney in 
support of CPC's instant dismissal motion and in Opposition 
to plaintiff's class determination motion (hereinafter 


"McInerney Aff."). A copy of CPC's answer to the amended: 
complaint is annexed to the McInerney affidavit as Exhibit E. 


teeta ine-seehaetennt, 


* 


See Mr. Brick's deposition taken December 14, 1973 (hurei 
after "Brick Dep."), pp. 3-4. A copy of the Brick deposi- 
tion together with the exhibits marked in the course thereof 
have been filed with the Court. For the convenience cf the 
Court, a copy of the Erick deposition was filed with CPC's 
motion papers in support of its motion to dismiss plaintiff's 
Original complaint. A description of the exhibits to the 
Brick deposition and copies of said exhibits were respectively 
annexed as Exhibits [ and El throucsh £16 of the affidavit 


of Denis McInerney sworn to February 21, 1974 in support of 
CPC's prior motion. 


n= 
nh 


The "Brick and Intruter" firm name appears on the letterhead 

of stationery used for correspondence with defendant's counsel 
in the instant litigation which tdentifics “Alpert Brick" 
and “Samuel Intrater" as the members of the firm. 


Sec, @.9.; 
February 21, 1974 affidavit, Lx. 53. 
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Prior Order of This Court Striking 
Derivative Claims, Permitting "Further 
Specification" of Allegations, and 
Enjoining Communication with Members 
of Putative Class 


Subsequent to the receipt of the transcript of the 
Brick deposition (plaintiff having failed to bring on a motion 
for class determination within the time required by Local . 
Rule 1-13(b) of this Court), CPC moved this Court for an order : : 2 
dismissing the complaint for failure to comply with FRCP 9(b) 
and 11, or in the alternative, granting CPC summary judgment 
on plaintiff's claim and derivative claims. CPC also sought 
an order restraining plaintiff and his law partner from 
soliciting or communicating with any other members of the 


putative class. 


On April 26, 1974, argument was heard on defendant's 
motion. On April 29, 1974 the Court entered an order: 
(a) enjoining plaintiff and His counsel from communicating 
with members of the putative class; (b) striking the derivative 
allegations of the original complaint; (c) granting plaintiff 
leave to amend and further specify the remaining allegations 
of his complaint; and (d) otherwise denying defendant's motion 
without prejudice to renewal of any aspect thereof if plaintiff 


filed an amended complaint.* 


* A copy of the Court's order is annexed as Exhibit C 
tomphe accompanying McInerney Aff. 
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The Amended Complaint 


1. The Continued Assertion of Claims Relating 
to Funk's Pre-registration Dividend 
The amended complaint in this action was filed on 
May 13, 1974. As was the case with the original complaint, 
in addition to Mr. Brick's individual claim the amended 
complaint purports to be brought on behalf of a class consisting 


of “all other stockholders of Funk Seeds International, Inc." 


The amended complaint contains no derivative 
claims denominated as such. However, it is "verified" in 
the manner required by FRCP 23.1 for derivative actions 
and paragraph 3 of the amended complaint alleges an 
impropriety in the payment of a dividend by Funk to CPC 
"prior to the public offering" at the time Funk was a 
wholly-owned subsidiary of CPC. The payment of the i 
dividend in July 1972 was fully disclosed in the sub 
sequent registration statement and prospectus rclating 
to the public sale of Funk common stock. Thus, there 
could be no claim that any shareholder was misled 
with respect to the dividend and plaintiff makes no 
such claim; he claims only that the dividend was "illegal 


and invalid." 


The inability of Mr. Brick to assert a derivative 
claim with respect to the pre-public offering dividend 
was fully briefed in cPpc's February 21, 1974 motion papers, 
which motion resulted in the Court's order of April 29, 1974 


strik’ og plaintiff's derivative claims. Moreover, the very 


recent decision by the United States Supreme Court in 
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Bangor Punta Operations, Inc. v. Bangor & Aroostook Railroad 
Co., ___ U.S. ss ~[Current Binder] CCH Fed.Sec.L.Rep. 4 94,598 
(June 19, 1974), conclusively held that shareholders may not 
assert derivative claims derivatively or by causing the 
corporation to sue for actions occurring prior to the 


acquisition of their shares. 


The continued assertion of dividend claims in 
the amended complaint appears to be an attempt to reinstate 
allegations ordered stricken by the Court's April 29, 1974 
order, said claims should, in any event, be peremptorily 
stricken from the amended complaint. 


2. Continued Fundamental Deficiencies in 
the Substantive Allegations of the 


Amended Complaint 

Although plaintiff purports to have taken advantage 
of the provision contained ih this Court's order of April 29, 
1974 granting plaintiff leave to "further specify" the allega- 
tions of his original complaint, the substantive allegations 
of the amended complaint are equally as deficient as those of 
the original complaint, if not more so. As was the case with 
the original complaint, three purported causes of action are 
stated for alleged violation of "The Securities Exchange Acts 
of the United States",* for common law fraud and for negligence. 
All three counts continue to center around the same basic events, 


the occurrence and announcement of each of which preceded Mr. 


* Presumably Section 10(b) of the Securities Exchange Act 
of 1934, the only substantive provision of any federal 
statute referred to in the amended complaint. (The ref- 
erence is contained in paragraph 1 which alleges the 
jurisdiction of the Court.) 


Brick's purchase of Funk stock on February 14, 1973. The 


al 


Second and Third Counts continuc to merely repeat and 


reallege te allegations of the First Count. 


The only substantive allegation contained in 
plaintiff's amended complaint (other than the dividend 
dcrivative claim refcrred to above, is found in paragraph 


2 thereof, which alleges: 


2 ". « « that the defendant was previously the 
sole owner of Ene stock of Funk Sceds Inter- 
Mational, Inc. That thercafter, in the 
summer of 1972, defendant made a public offer- 
ing of the stock in said Funk Seeds Interna- 
tional, Inc. That such offering resulted in 
a sale of approximately 75: of the shares of 
stock in said corporation at a price of ap- 
proximately $24.90 per share which benefited 
the defendant to the etnies of approx clisately 
$60,000,000.00 before taxe wate 


These facts are essentially correct, appear to be based 
upon public record, and, in any event, imply no wrongdoing 


on the part of anyone. 


Paragraph 2 continues (with emphasis added to denote 


additions to the language contained in the original complaint): 


", vo. that at the time of) such public offer- 

ing and prior thereto, defendant was aware that 
certain franchising companies who had Contracts 
with and dealt with Funk Secds International had 
indicatcd a desire to terminate their franchise 
agreements and arrangements with Funk Seeds; 

that as a res vasa of various contracts disputes 
between the “there was an imminent 
pic litigas on 
Patcurnational, Inc., 


would hecome involved, . 


It is this passage of paragraph 2 of the amended 
complaint which constitutes the totality of th: claims of 
wrongdoing which plaintiff asserts against CPC. The remainder 
of paragraph 2 1s devoted to a listing cf events which plain- 
tiff asserts CPC “knew or should have known" would occur as a 


result of the “imminent termination of franchise agrecments" and 


a conclusory recitation that the concealment of the "imminence" 
Y 


of termination and the resulting consequences constituted a 


violation of the federal securities laws: 


" 


+ » « that said defendant further knew or 
should have known that upon the termination 
of such franchises Funk Seeds would be 
seriously affected by heavy expenses re- 
sulting in the take-over from the franchise 
companies, that Funk Seeds would loose great 
sums of money from taking over certain 
inventories from said franchises; that fur- 
thermore, Funk Seeds might very well be 
legally obligated to purchase its inventory 
from such associates if-either party termin- 
ated their contract. ° That all of the fore- 
ts from the imminent termination 

adreements were Concealed by 
ndant in tne prospectus issued at 
the time of the above described public offer- 
ing. That such non-disclosure of essential 
and material information in said prospectus 
constituted a violation of the Securities 
Exchange Acts of the United States and con- 
stituted illegal and fraudulent acts under 
such laws." [fUmphasis added] 


CPC submits that the addec 
the "further specification” indicated 


order of April 29, 1974 -- offcred by plaintiff and his co 


in the emended complaint are no more embellishments upon 


playntiti's originally Gelective Claim and that nuitier 
plaintiff nor his couns can offer any 


their “specificd” allecations of sccuri tics 
In short, CPC) submits that the 


miplaint*® should be 


time expressly de 


CPC further submits that plaintiff and his couns- 
appears to have misinterpreted the Court's order of April 


1974. In granting leave for “further specification", the 


quiremcnts of FRCP 9(b) and 11 vere to be ignore« 

conjecture and speculation could be substituted 

ment that allegations of cecurities fraud have 

factual basis. ** Yet, this is how plaintift and 

appear to have interprcted the Court's order. The amended 
complcint, as was the case with the original complaint 

utterly devoid cf the requisite statement of factual 

as shown below, the amendcd complaint remains fatally deficient 
On its. face. 


As set forth in the accompanying McInerney Aff., plainlifé 
has recently moved to further amend his already once amended 
complaint. These amendments are not germain to the instant 
motions. 


r {Current Binder] CCH Fed.Sec.L. Rep. © 94,330 
the Court statod: 


"We remind the plaintiffs that under the requirements 

of Rule 9(b), Federal Rulcs of Civil Procedure, the 
proposed amended complait must describe the circumstances 
constituting the fraud with particularity. . . ." 


The Dejietion of the Phrase 
"Upon Information and Belicf" 


In an apparent aicempt to avoid the pleading require- 
ments of FRCP 9(b} as interpreted by the decisions discussed 
below, plaintiff and his counsel have dropped th2 phrase 
"upon information and belief" from the amended complaint. 

As set forth below, where fraud allegations are made upon 
information and belicf the complaint must also contain a state- 
ment of the factual basis for such allegations -- a statement 
which is not found in either the original or amended complaint 
submitted by plaintiff. The effect of the deletion of the 
phrase "upon information and belief" is to imply that the 


allegations are made upon actual knowledge. 


It 1s clear that plaintiff may not escape the 
fundamental pleading requirement of FRCP 9(b) by the facile 
device of purporting to aliehe upon "knowledge" that which, at 
best, is alleged solely upon “information and belief". 

Moreover, FRCP 11, totally ignored by Presets tt and his counsel, 
requires that there be “good ground to support" any allegations 


contained in a pleading filed in a federal court whether 


asserted upon "knowledge" or upon “information and belief", 


Thus, in Lewis v. Varnes, [Current Binder] CCH Fed. 
Sec.1,.Rep. { 94,343 (S.D.N.Y. 1974), the Court required either 
a proper factual showing, if the allegations of an amended 
complaint were to be based upon knowledge, or the requisite 
factual statement if the allegations were to be based upon 


“information and belief": 


Sooa. Allegataoius of fraud have corivous 


repercussions in the busi 1 world, and 
should not be cavalicriy appondcd to other 
Claims for thoir presumed in terrorem 
eifect.. See Fed.R.cCiv.P. 11, 


"Here, there is no support whatsocver 
for the conclusory allegations of fraud 
picadGa. Accordingly, the complaint is 
a@cicctive on this point and will be dis- 
missed for that reason, 


is dismissed fur failure 
n Ped. RiCiv.P. 9(b), with leave 
ad within 20 days upon a proper 
factual showing or, if upon information and 
belief, upon a full and sufficient assertion 
of thc basis therefor.” at p. 95, 159. 


0 
i 
cs) 


* 
Cpc submits that it is demonstrable that plaintiff's 
new "specified allegations" of securitics fraud are, at best, 
based solely upon “information and belief", as follows: in 
his deposition testimony Mr. Brick testified that his 
Original complaint was filed solely on the basis a 
Forbes Magazine article, shortly after Mr. Brick read 
without any factual investigation by either himeclf or 
Intrater (Brick Dep., pp. 18, 54, 57-58). The Forbes article 
(a copy of which is annexed to the McInerney affidavit as 
Exhibit F) contains nothing which would support an accusation 
of wrongdoing against CPC and makes no such accusation. It 
merely recites the occurrence of the special Funk dividen 
while Funk was a wholly-owned subsidiary of CPC, the public 
offering, and the termination notifications (in November and 


December 1972) of various Funk associate :. 


With respect to the “further specificd" alleyations 
of the amended complaint, plaintiff has not provided any basis 
for said ullegations. Further, the verification signed by 


plaintiff Brick at the end of the amended complaint recites 


that "the facts set forth in the complaint are truc to the 
best of his knowledge, information and beli The amended 
complaint itself does not differentiate as to which allega- 
tions are made upon “knowlcdge" and which are made upon 
"information and belief". However, it is clear that it is 
the substantive allegations of paragraph 2 of the document 


which are these purportedly made “upon information and 
belief". And, as is obvious from the face of the complaint, 
there is no statement of the factual basis upon which any 


claim is asserted. 


Under these circumstances, plaintiff's amended 
complaint should be dismissed for failure to comply with 


FRCP 9i{b) and ll. 


Other Relevant Facts 
Dedicates ater inkn ice lds ihoebadinn 
: 


The following facts are relevant to the Court's 


consideration of the two motions before it. 


On February 27, 1974 CIBA-GEIGY Corporation made a 
tender offer for Funk stock at $17 per share. Pursuant to said 
tender offer CIBA-GEIGY acquired 63% of Funk stock. There- 
after CIBA-GEIGY announced its intention to acquire the 
remaining outstanding Funk stock and to date, upon infor- 
mation and belief, has acquired a total of 90% of Funk 
stock. CIBA-GEIGY has further announced its intention to 
merge Funk into CIBA-GLIGY or one of its subsidiaries and 
has sufficient control of Funk that it can do so. Such a 
merger will completely eliminate all minority shareholders’ 


interest in Funk. 
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nlarity.” 


FRCP provides, that 


attorney “constitutes a certificate 


alia, Kee the beste of I knowle 


Notwithstanding the clear direction provided 
by this Court in its order of April 29, 1974, the amended 


complaint still contains wholly conclusory allegations 


of wrongdoing. While the allegations of the original 


complaint were hastily concected on the basis of a single 
Magazine article without any effort at an underlying factual 
investigation (see Brick Dep., pp. 18, 54-58), the situation 
regarding the allegations of the amended complaint is worse 
yet. In an attempt to save their original pleading from 
its deserved fate, plaintiff and his counsel have made alle- 
gations for which there can be no possible credible basis 
for knowledge, information or belief. 

A. The Amended Complaint Violates 

FRCP 9 (hb) 

The authorities are uniform in their teaching 
that allegations of fraud are a serious matter and not to be 
lightly made. Particularly when charges of securities fraud 
are made solely upon information and belief (as is clearly 
the case here, notwithstanding the deletion of the words 
“upon information and belief"), there must be a sufficient 


factual basis for them appearing in the signed pleading. 


In Secal v. Gordon, 467 F.2d 602 (2d Cir. 1972), 
the Court of Appeals for the Second Circuit stated: 
"Rule 9(b)'s specificity requirement 


stems not only from the desire to minimize 
the number of strike suits but also more 


par ticuliuriy: £ decire 
defendants from the harm elt 
their rolsrations or bo the: 
wnen they are charged with 
Going Pee ie 


‘ Complaint ailegin 
be filed Ohly alter a wren & reason 
boelievi.l to havi occurre L $nougd 
tO Seek redress f6r a wrond 


ONE. es ciel (467 Vad at 60 


Court held that complaints 
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there was fraud, corruption or cons 
Or chatacterizations of acts 
in these terms a not enough 
how frequently rc i 
(467 F.2d at 607 
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a 
Rule 9 
tion and belicf." Wiiile the rule is relaxcad as 
to matters peculiarly within the a 
knowledce, ’ LLOqCiOns must the 
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liegations violate the genc le that 


i 
(6) pleadings cannot be based an intorma= 


the belief is founded." ” (467 


See also, Duane tensur: 297 F.2d 515, 


Pes ryee ote 
tung ¥v 


94,671 (D.0.C., 


Comoctitive 


bo FahsD. 326 (S.0.N6Y. 1979), 


dn Felton ve Walston 6 Go), 73 Civ. 2300 (S.0,.NaY, 


Murch 29, 1974), the Court stated: 


lee 


Because allecautions of fraud made against 
accountants and ae WhOdG ug incics 
: {XuUSt and contidenc 


proless: 


See also Sloan v. Canadiun Javelin, Ltd., [Current 
Binder] CCH Fed.Sec.L.kep. 994,579 (S.D.N.¥. 1974), dismissing 
an amended complaint with prejudice as against most detendants 
for continuing to fail to satisfy the specificity requirements 


of FRCP 9(b). 


The amended complaint's allegations of fraud 
(G 2) must necessarily, in view of Mr. Brick's deposition 
testimony, be based entirely upon information and belief, 
and the amended complaint is still utterly devoid of any 
"statement of the facts upon which the belief is founded". 
For these reasons, and because these allegations are essen- 
tial to all three counts, the amended complaint remains 


defective upon its face and must be dismissed with prejudice.* 


Mr. Brick's deposition established that the fatal 


gaps in his original complaint accurately reflected the 


voids in his knowledcc, information, or belicf concerning 

the matters complained of, and that, as in Segal, his allega- 
tions were based ess ntially upon "unmitigated speculation" 
(467 F.2d at 608). Confronted with his own letter to the 

same effect, Mr. Brick freely admitted that his sole “inspira- 
tion” for this lawsuit was an article which uppeared in Forbes 
Magazine shortly before the original complaint was filed 
(Brick Dep., pp. 17-18, 54-58).** Mr. Brick conceded (Dep., 
pp. 53-54) that on September 5, 1973, he wrote to Forbes 


The amended complaint's fraud allegations (¢ 2) are 
essential to “Count I", which is based on the federal 
sccurities laws, and are repeated in the remaining 
"counts", which are apparently asserted under the 

Court's pendent jurisdiction and contain no allegations 

of diversity jurisdiction. Thus, dismissal of plain- 
tift's “First Count" necessitates dismissal of the entirety 
of plaintiff's amended complaint. United Hine Workers of 
America v. Gibbs, 383 U.S. 715, 726 (1568). 


** A copy of the Forbes article is annexed to the McInerney 
affidavit as Exhibit F. It is a Short item which 


(Footnote continucd on following page) 
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Magazine stutings 


"I am an attorney in Washington, 
D.C., and recently 1 filed suit against 


C.P.C. International and was actually 
inspired by an Article that appcared in 
your magazine on Page 18, August 1, 1973, 
issuc.” (McInerney Atf., Ex. £9). 


(Compare Segal v. Gordon, supra, where the plaintiff had 


based his pleading on an article which he had “read in 


the Wall Street Journal", 467 F.2d at 609.) 


Mr. Brick also acknowledged that “previous to 
reading that article, [he] had no idea of bringing a law- 
suit against CPC" (Brick Dep., p. 54), and th>* he brought 
it almost immediately thereafter without con.) Lang any 
factual investigation whatever (Brick Dep., pp. 18, 54, 
96-57). Instead, Mr. Brick testified that it was "basically" 


correct that 


". « « When [his] complaint alleges various 
matters on information and belief, that the 
only basis for that information and belief is 
[the] Forbes magazine article" (Brick Dep., 
o, S7). 


(Footnote continued from preceding page) 


recounts the public offering, the special dividend, 
and the associates' terminations -- as to which the 
article relates that Funk itself had no forewarning 
advance anticipation prior to the time the event 
occurred. While the article notes that since the 
terminations the value of Funk's stock has been de- 


pressed, it contains no imputation of any impropriety 
or wrongdoing. 
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Prossed as to the basis tor his allegution 

that CPC “knew or should have known", prior to the public 
offering, that associate terminations would occur, Mr. Brick 
responded that he had conducted no investigation and had 

no information other thar the refercnce to the terminations 
in the Forbes articin, but that he had included the allega- 
tion merely because it was "possibl." that this might have 
occurred (Brick Dep., p. 95). Thus, Mr. brick had clearly 
engaged in precisely that sort of “unmitigated speculation" 
which Segal v. Gordon states is prohibited in securities 


fraud pleading (467 F.2d at 608). 


It is equally clear that Mr. Brick's law partner, 
Mr, Intrater, performed no investigation prior to the filing 
of the original complaint. Mr. Brick testified: 

"I just told him [i.e., Mr. Intrater] 

all of the facts as I knew it and the back- 
ground of it, and he prepared it [the 
complajnat).” (Brick Dep., p. 6) 

CPC submits that the most that plaintiff and his 
counsel will be able to say with respect to the "further 
specified" allegations of their amended complaint is that 
it is "possible" that said allegations are true. The very 
purpose of FNCP 9(b) and 11 is to spare defendants the expense 


and burden of litigating against claims based upon speculation 


and con “e. In duPont v. Wyly, [Current Binder] CCH 
ay 
Fed .Soc.,. ~, { 94,381 (D.Del. 1974), the Court stated: 


"Rule 9(b)’s particulerity requirement is 

designed "to prevent irresponsible and im- 
provident aspergions and charges of fraud.'! 
lA Barron & Holtzoff, Federal Practice and 
Procedure § 302 at 225 (Wright Ed., 1960). 


" 


6 6 (at p. 95,320 ) 


See also Lewis v. Varnes, supra, 
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B. The Complaint Also Violates PROP 2 


It also follows from the foreyoing, we submit, 
that even when Mr. Intrater signed the amended complaint 
he had no nnowledge or information sufficient to Support a 
belief that there were ‘hood grounds" to Support the pleading. 
Hence, the "certificate" to that effect manifested by his i 
Signature on the amcnded complaint does not comply with 


FRCP U1. 


The leading authority with respect to compliance 
with FRCP 11 is Surowitz v. Hilton Hotels Corp., 383 U.S. 
363 (1966). There, the Supreme Court, in upholding a com- 


plaint against a Rule ll challenge, stated that "grave 
charges of fraud" must be "shown by the record to be based 


on reasonable beliefs growing out of cireful investigation 
ee tn te ieseeneunencamentememeemenmen eeneneene ra ee eS 


+ + «" (383 U.S. at 373). In Strowitz, persons acting on 


behalf of the named plaintitf had made a detailed investiga- 
tion of the basis for the fraud complaint and had explained 
the charges to the plaintiff prior to the filing of the 
complaint. Here, as we have seen, there was absolutely no 
factual investigation prior to-the filing of the original 
complaint or the amended complaint.* See also, Lewis v. 


Varnes, supra. 


For obvious reasons, FRCP 11 has particular appli- 


cability to those who volunteer to represent the rights of 


In Scyal vy. Gordon, supra, the Second Circuit, comment- 
ing upon the lack of compliance with FRCP 9(b), noted 
that "the first complaint was Obviously filed on the 
basis of little investigation and research". In a foot- 
note, the Court invited comparison to "the investigation 
and research done . . . in Surowitz v. Hilton llotels 
Corp. . .." (467 F.2d at 668). We respectfully invite 
the same comparison in the insLlant situation, 
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strangcrswho had no voice in choosing them in alleged class 
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(S.D.N.Y¥. 1971), put it this way: 


"It must be presumed, or at least firmly ex- 
pected, that responsible lawyers before they 
put their names to class allegations, will 
have made some minimally carefui explorations 
to satisfy themselves of the prima facie ex- 
istence of a class, a claim on behalf of the 
class and their suitability to present them- 
selves in the fiduciary role of class repre- 
sentatives.” (52 F.R.D. at 495). 


Here, it is evident that the required "minimally careful 


exploration" was never performed properly, if at all.* 


II. 

PLAINTIFF'S STATUS AS THE LAW PARTNER 

OF PLAINTIFF'S COUNSEL ACTIVELY PAR- 

TICIPATING IN THIS LITIGATION, PRECLUDES 

HIS STANDING AS AN ADEQUATE CLASS 

REPRESENTATIVE ' 

FRCP 23 provides, aS a prerequisite to a class 
action suit, that it must appear that "the representative 
parties will fairly and adequately represent the interests 
of the class." Similarly, this Court's Civil Rule 


1-13(a) (2) (ii) requires that a class action complaint must 


contain “appropriate allegations justifying" the claim 
that the svit is maintainable as a class action, including, 


“ 


The haste with which the Original complaint was put to 
gether is indicated by the fact that it was filed prior 

te the date of the Forbes magazine issue containing the 
article which “inspired” plaintiff to suc. See Exhibit F 
to the accompanying McInerney Aff. and Ex. E9 to the 
February 21, 1974 McTtnerney Affidavit. Even allowing 

for the fact that such publications arc sold at newsstands 
in advance of the dates they bear, it seems obvious that 
there was little, if any, time for careful cxploration. 
Although the amended complaint was filed 15 days after the 
Court's Order of April 29, 1974, it seems clear that 
neither plaintiff nor his counsel utilized their time to 
perform any investigaticn on which to base their "further 
specified" allegations of fraud. 
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in particular; “the basis upon which the plaintiffé . . . 


claims to be an adequate representative of the class." 


In the instant case, Mr. Brick's status as a 
partner 0° plaintiff's counsel and his active participa- 
tion as an attorney in the prosecution of this action, 


preclude a finding of adequate class representation. 


A. Nature of the “Adequate Representation" 
Requirement 

The “adequate representation” requirement is a re- 
sult of the self-appointed fiduciary role volunteered for by 
the representative party and his counsel vis-a-vis those 
whom they purport to champion but who have had no voice in “ 
selecting them. See Greenfield v. Villager Intustries, Inc., 

483 F.2d 824, 832 (3d Cir. 1973): 
"(I]n addition to the normal obligations of an 
officer of the court, and as counsel to parties 
to the litigation, class action counsel possess, 
in a very real sense, fiduciary obligations ¢> 
those not before the court." 

As a consequence of the fiduciary nature of the 
class representative role, the “courts have expressed par- 
ticular concern" for this requirement and “carefully 
scrutinize the adequacy of representation in all class ac- 
tions." Eisen v. Carlisle & Jacguelin [Eisen II}, 391 


F.2d 555, 562 (2d Cir. 1968). 


In judging the ability of a volunteer class rep- 
resentative to act in that fiduciary capacity, this Court 
and others have held that there is an irreconcilable con- 


flict of interest, which precludes a finding of adequate 


oe 


representation, when the roles of plaintiff and counsel be- 


come entangled. 


The nature of this conflict was spelled out pre- 
cisely by the Court of Appeals for the Second Circuit in 


Saylor v. Lindsley, 456 F.2d 896, 900 (2d Cir. 1972): 


"There can he 


the interests of t! fl in a sto 


derivative suit and Of his attorney are by no 


Means congrucnt. While, in a general sense, both 
are interested in maximizing the recovery this is 
only a half-truth. Even apart from special con- 
siderations which, as has been noted, may cause 
special divergence of interest in cases where ex- 
tremely large amounts are at stake, . . . there 
is a difference in every case. The plaintiff's 
financial interest is in his share of the total 
recovery less what may be awarded to counsel, 
simpliciter; counsel's financial interest is in 
the amount of the award to him less the time and 
effort needed to produce it. A relatively small 
settlement may well produce an allowance bearing 
a higher ratio to the cost of the work than a 
much larger recovery obtained only after exten- 
sive discovery, a long trial and an appeal [cita- 
tions omitted]."*  (tmphasis added) 


. 


no blinking at the fact that 


The foregoing concerts were recently applied by 
this Court to deny class action status to attorney-litigants 
in Graybeal v. American Savings & Loan Ass'n, 59 F.R.D. 7 
(D.D.C. 1973, Richey, J.), where a putative class action 
had been brought by a husband and wife pursuant to the Truth- 
in-Lending Act and the Sherman Antitrust Act. The husband 
was one of the attorngys who sought to represent the plain- 


tiff class. Denying class action status, this Courr held that 


* Although Saylor v. Lindsley was a derivative action, it 1s 
clear that the Court's rationale is at least equally ap- 
plicable in class action situations. See In re Vaiue Line 
Special Situations Fund Litigation, [Current Binder] CCH 
Yed.Sec.L.Rep. € 94,601 at 96,132 (S.D.N.Y. 1974) where the 
close relationship of adequacy of representation require- 
ments of Rules 23.1 and 23(a) (4) is acknowledged. 


=22- 


\ 


the plainte: fs could not “adequately protect the intcrests 


of the proposed class while Concurrently actiny as attorneys 
for the class in the same action.” (59 F.R.D. at 12). With 
respect to the overlapping of the roles of litigant and 


lavyer, and the resulting conflicts, this Court found: 


w. . . [Plaintiffs] have failed to demonstrate to 
the Court's satisfaction that they will fairly 
and adequately protect the interests of the class. 
Plaintiffs have placed themselves in the dual 
rolcs of attorneys for, and representatives of, 
sed class. These dual roles are in- 
raught with potential conflicts of in- 
Ss. in ony class aetion there is always the 
rpration for the attorney for the class to recom- 
mcr} settlement on terms less favorable to his 
clicnts because a large fee is part of the bargain. 
‘The impropriety of such a position is increased 
where, as here, the attorney is also the repre- 
sentative who brought the action on behalf of the 
class, =). <7. 


"Due process demands that the rights of po- 
tential class members be protected. These rights 
can only be protected by adequate and proper 
class representatives. Plaintiffs have not shown 
themselves to be sucn.” (59 F.R.D. at 13-14; 
Emphasis added) : : 


In Platt v. B.P. Oil Corp., 72 Civ. 651, Unreported 
Decision (S.D.N.Y. Nov. 19, 1973), the Court denied class ac- 
tion status on the ground, inter alia, tnat 
"the plaintiff has not sufficiently demonstrated 


his ability to adequately represent the pro- 
posed class. The plaintiff, an attorney, is 


represented by his partner in the two-man firm of 
i en ee a oobential confligte ine” 
Levy & Platt, Esqs. Tne potential conflicts in- 


herent in such representation are obvious.” 


(p. 7; “Emphasis added) 


To the same effect, see Cotchett v. Avis Rent A 
Car System, Inc., 56 F.R.D. 549 (S.D.N.Y. 1972), where the 
Court, presented with a would-be class representative who 
was also co-counsel in the action, denied class action 


status, noting: 


"The difficulty I have with this situa- 
tion lies in the fact that the possible re- 
covery of Mr. Cotchett as a member of the class 
is far exceeded by the financial intcrest Mr. 
Cotchett might have in the legal fees engendered 


le: we QV omeeess st 
by this iawsuit. . .. 


"Thus, it may well be *. . . that plaintiff 
has intercsts antagonistic to those cf the re- 
Mainder of the class.'" | (56 P.R.D. at 554). 


In Stull v. Pool, [Current Binder] CCH Fed.Sec.L. 
Rep. ¥ 94,533 (S.D.N.Y. April 30, 1974), the Court, after 
assuming "without deciding .. . that this action is an ap- 
propriate one for class action treatment," denied class ac- 
tion treatment because the plaintiff was the wife of a member 
of the law firm which sought to represent the class: 
"The potential conflict of interest inherent in 
this situation is obvious. To paraphrase an ob- 
servation of this Court in Cotchett v. Avis, 56 
F.R.D. S49 (S.D.N.Y. 1972), the difficulty I 
have with this situation lies in the fact that 
the possible recovery of Mrs. Stull as a member 
of the class is far exceeded by the financial 
interest she and her husband, as a marital unit, 
might have in the legal fees engendered by this 
lawsuit. A number of recent decisions accord with 
this view.” (at p. 95,850). 
Other courts have also denied class acticn status 


in similar situations. See, e.g., Shields v. First National 


Bank, 56 F.R.D. 442 (D.Ariz. 1972); Shields v. Valley National 


Bank, 56 F.R.D. 446 (D.Ariz. 1972); Kriger v. European Health 


Spa, Inc., 56 F.R.D. 104 (E.D.Wisc. 1972). 


In Shields v. First National Bank, supra, the Court 
observed that co-mingling of the roles of class representa- 
tive and counsel “does not seem to the court to comport with 
the high quality of objectivity, duty and integrity required 

f lawyers practicing in this court or elsewhere." (56 F.R.D. 


at 444). 


Lakewine, in Rrager ve burepean Wealth & 


pupa, the Const “Stateds 


WU yel. sin rif, a. an attorney ansoc rated with 


the firm Pepvene nting tim in lid: action, _can~ 
hot “in Vow, "fairly and ade quate Tly protect the 

Pocus wl the ae u 

"ALL partic: agree that a burdensome ethical 
questron would be raised af the plaintiff were to 
be called ag a witness while his firm is employed 
in the malter. The plaintall responds that he 
can pursue the matter without testifying, or, if 
he should be required to testify, his employers 
can Wilhdiauw as counsel. FE find the latter solu- 
tion unsatisfactory. A person wishing to repre- 
mont a class mict be ablu’ lo demonutrate ‘the 
VOrthraghtnec:. snd Vigor ... . which the .roepre- 
Henle ive party Can be expected to il adaliaat 
vats plaintitt: has commenced an act as 

Vnabitat ’ thal no other member ol 

Vikedy to “Wve, an inability to testify except 
at the vest of withdrawal of counsel familiar 
with the case from its inception. It is not 
ough to say that his test imowy maly ne not be 


needs dz the porn ibility of suc “y nC ‘dl makes him 


less capable of ade ite ropres tat ion than 


others in the elise {c¢ Ltations omittcal - (56 
VeRO: ae tera. imphasis added) 


In short, whenever there is an entangling or co- 
mingling Of the attorney's role and that of the representa- 
tive plaintiff, the “adequate representation” requirement 
Of FRU 22 cannot be outisfted. This is especially so where, 
ano tre, the voluntecr ropresenlative is represented by his 
only law partner. In such a situation, additional public 
polietes com: into play, and they dictate that even the 
appearance of imprep;rrety” must be avoided in order to es- 


tablish “public confidence in the inteerity of the judicial 


process. Wondelman v. Wed Be, bLOTS Peanetor Binder]: Cce 


Fed.Sec.L.Rep. § 94,214 at 94,842-43 (S.D.N.Y. 1973).* 


Thus, in Alpine Pharmacy, Inc. v. Chas. Pfizer & 


Co., 481 F.2d 1045 (24 Cir. 1973), the Second Circuit noted 


that an attorney involved in a class action litigation - 


+ « « Shares with the court the burden of pro- 
tecting the class action device against public 
apprehensions that it encourages strike suits 

and excessive attorneys' fees See 7A C. Wright 

& A. Miller, Supra, at § 1803." “(481 F.2d at 1050). 


In Licbhman v. J.W. Petersen Coal & Oil Co., 


1974 Trade Cas. * 75,117 (N.b.111,1974) the Court observed: 


"The principal attacks on the Rule [FRCP 23] are 
largely the result of conduct by counsel for 
plaintiffs in some cases who have acted as though 
the rule was adopted for their benefit rather 
than for the multitude of individuals comprising 
the class or classes whose rights they were pre- 
sumably vindicating." (at p. 96,985) 


Indeed, this Court, in addition to its Graybeal 


decision discussed above, has*comnented upon the potential 
for abuse in class action situations. In Kiser v. Miller, 


364 F.Supp. 1311, 1315-1316 (D.D.c. 1973) this Court observed: 


* See DR 5-101 oF the ABA Code of Professional Responsibility 
which provides: ~ 


"(B) A lawyer shall not accept employment in contem- 
plated or pending litigation if he knows or it 
is obvious that he or a lawver in his firm 
ought to be called as a: witness. vole 


None of the exceptions to DR 5-101(B) are applicable here, 
and it is obvious that Mr. Brick, the party plaintiff, will 
be a witness. He was represented at his deposition by Mr. 
Intrater, with the interesting results noted below. 


Purther, among the elementary proscriptions governing “the 
relations of partners in a law firm" is that - 


“neither the firm nor any member or associate thereof, 
may accept any _ professional “emp Toy tie tent which any 
menber ot f the fin | cannot pi properiv ac vy accent.” (American 
Bar Association, Codec of Protessional Responsibility, 
Pp. 23, n. 29). 


si 


"iT)he attornevs who are taking advantage of 
class actions to obtain lucrative fees will 
find themselves vulnerable to the criticism 
expressed in the italian proverb, ‘A lawsuit 
is a fruit tree planted in a lawyer's garden.'" 

From the foregoing authorities, one cardinal rule 
emerges - in order to avoid conflicts of interest and pos- 
Sible violation of fiduciary duty, the roles of representa- 
tive litigant and counsel must be kept entirely separate and 


distinct or there can be no finding of "adequate representa- 


tion." 


B. Mr. Brich Is Not and Cannot Be 

an "Adequate Representative" _ 

The present case presents a classic illustration 
of the appearance of impropriety arising from an entangling 
and co-mingling of the attorney's and litigant's roles that 
the "adequate representation” requirement of FRCP 23 was 


designed to prevent. 


The plaintiff, Mr. Brick, is and for the past 
"eighteen or twenty years” has been the law partner of Mr. 
Intrater which "means that {he has] some arrangement for 
the sharing of fees with Mr. Intrater" (Brick Dep., p. 4). 
Mr. Brick testified under oath that it was "the law firm 
of Brick and Intrater that is representing [him]” in this 
action (Brick Dep., p. 40; see also pp. 14, 44, 48-50, 60, 
62-63 and 74). Mr. Intrater then interjected that he alone 
was representing his law partner, who promptly changed his 
testimony and adopted “absolutcly” Mr. Intrater's suggestion 
(Brick Dep., p. 41). Neither Mr. Brick nor Mr. Intrater 


were able to reconcile this, or other conflicts in plaintiff's 


deposition testimony, in liqht of the fuct- that (i) although 


he has separate stationery (Brick Dep., p. 37), all of Mr. 


Intrater's correspondence in the case has been sent under 


the letterhcad of “Brick and Intrater" (Brick Dep., p. 65); 


(ii) payme-t of various disbursements has come out of the 


funds of the Brick and Intrater firm (Brick Dep., p. 44); 


(iii) most of the legal and factual work in this case (includ- 
ing the drafting of plaintiff's notice to produce and con- 
tacts with possible plaintiffs and witnesses) has been per- 
sonally performed by Mr. Brick (a detailed list with refer- 
ences to the Brick deposition is set forth below); and (iv) 


Mr. Brick will "absolutely" share in the attorneys' fee in 
this action "in accordance with [his] normal share of the 
partnership" if the Court permits him to do so (Brick Dep., 


p. 45).* 


In his testimony, Mr. Brick repeatedly argued his 


inability to distinguish between his roles as lawyer and 


litigant and thus (unintentionally) put his finger on the 


e “sore spot" which disqualifies him from serving as 


a class representative. Commenting on the various legal 


functions which he had performed, Mr. Brick stated, inter 


alia, 


"In a two-man firm I Might say it is pretty 
hard to distinguish between one and the 
Other. . . . (Brick Dep., p. 35). 


Seat eineaettee eeersreetatnnesteenminy 


* Mr. Brick, in addition to acknowledging “the existence of a 
general fee sharing arrangement with Mr. Intrater, also 
confirmed that “there is not any understanding that he will 
not share in any fee that May be recovered by Mr. Intrater 


Or Brici: and I ‘rater" (Brick Dep., pp. 4, 49). 


. 


. 


“(Ojon’e foruct, Uiere 18 4 very slam line of 

demarcation between being a lawyer and being 

a party to the suit. (Brick Dep., p- 38). 

“[T]he fact that I am a lawyer incidentally 

puts me in the spot I suppose of any lawyer 

who files a suit on behalf of himself could 

be accused of the same thing." (Brick Dep., 

Pp. 3b, 6 
As demonstrated in Point II(A), supra, the requirements of 
FRCP 23 and the ABA Code of Professional Responsibility 
are founded upon identical considerations. The suspicion 
created by the equivocation and retractions manifested 
throughout ltr. Brick's deposition is precisely what these 


requirements are designed to foreclose; and the illustrations 


of it here are numerous. 


For example, Mr. Intrater repeatedly cautioned 
Mr. Brick and refused to allow him to respond to pertinent 


questions which would shed light on the nature af their 


fee sharing arrangement in this case (Brick Dep., pp. 50, 


109). 


Even more troublesome are the flat self-contradictions 
in Mr. Brick's testimony. When he was asked about his own 
work in connection with the action, Mr. Brick initially in- 
sisted that "I haven't prepared anything in connection with 
this case since the case started" and "that includes the 
drafting of papers" (Brick Dep., pp. 11-12). In particular, 
Mr. Brick repeatedly insisted that he had not prepared plain- 


tiff's Rule 34 Notice to Produce Documents stating that the 


SLA OLENA EN TL NOE LNT AN EET 
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document lad been preparcd by Mr. Intrater.* As a consequence 
of this denial, it was necessary to go through the tortuous 
course of establishing (a) that plaintiff's Notice to Produce 
had ircorporated verbatim certain language from defendant's 
Notice to Produce, and (b) that defcndant's Notice to Produce 
was received and plaintiff's Notice drafted and served during 
a time when Mr. Intrater was out of the country (Brick Dep., 


pp. 32-34). Faced with these facts, Mr. Brick reversed his 


7. 


prior testimony: 


"The Witness: I would like to say this: Come to 
think of this, I think I prepared 
this thing basically in toto, even 
though I had discussed it with Mr. 
Intrater previously." 

"By Mr. McInerney: 


"Q. That is Defendant's Exhibit 6? 


"A. Yes." (Brick Dep., pr 35). 


Moreover, Mr. Brick*conecded that he has performed 
a plethora of legal functions relating to this litigation, 


including - 


4 


(1) legal research following his reading 
of the Forbes article (Brick Di-p., pp. 12, 18-19, 57); 
Now my question, Mr. Brick, is whether you prepared 
Defendant's Exhibit 6 [plaiftiff's Rule 34 notice]? 
No, I did not... (Brick Dep., p. 25.) 


He {Mr. Intrater] prepared Defendant's Exhibit 6? 


That is correct." (Brick Dep., p. 29.) 


(ii) factual research after the 


institution of this action,* including letters 
to Funk's president (Lrick Dep., pp. 36-38, 51; 
Ex. 7), Funk's counsel (Srick Dep., pp. 52-53; 
8), Forbes Magazine (Brick Dep., pp. 53-55; 
Ex. 9), oral and written communications with the 
SUC (Brick Dep.; op, 59, 61-62, 65-67, 69-71; 
Ers. 11 and 12), and a Ictter to a lawyer on 
staff of the Magnuson Cormittee (Brick Dep., 


pr. 72-74; Ex, 14); 


(iii) the drafting and sending of plaintiff's 
Notice to Produce Documents (Brick Dep., p. 35; 


Ex, 6): 


(iv) the drafting and sending of other legal 
communications to counsel for CPC (Brick Dep., p. 7): °* 
including a letter on the letterhead of Prick and 
Intrater, dated November 29, 1973 (Ex, 3),*%* and a 
letter on the letterhead of Albert Brick, Esq. 


dated September 25, 1973 (fx. 5); and 


nena eecemeanttnantntatetcaetttnientateettatt 


. n fact, the understanding between Messrs. Brick 
and Intrater with respect to the litigation was 
that Mr. Intrater would handle the leaal aspects 

and Mr. Brick would handle the factual aspects 

(Brick Dep., pp. 50-51). 


Mr. Prick denied that he wrote this document (Brick 
Den., pn. 11, 42}, but his initials appear thereon 

as fhavine dictated it. The apnearance of Mr. Brick's 
initials indicate that it is probable that he wrote 
the letter (frick Dep., e. 70). 
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(v) conumunicating as an attorney with other 
potential class members (Brick Dep., pp. 13-17, 
74-76, 87-90; Ex. 15(a) - 15(e)) and communicating 
with and sending copies of pleadings to several law 


firms (Brick Deo., pp. 7h-/77)). 


Mr. Brick testified that, in performing these 
functions, he was, inter alia, “acting as a lawyer", "moving 


the case along", “seeking what we lawyers call discovery” 


and "furthering the suit hy seeking discovery” (Brick Dep., 


clients do not normally draft or mail such things as notices 
to produce documents or communicate with the SEC or Con- 


gressional Comnittees (Brick Dep., pp. 31, 105, 106). 


Finally, Mr. Brick has also engaged in other legal 
activities of a more dubious propriety, including consultation 
with and solicitation of various potential litigants, and at 

+ Ba one point asserted that he intended to continue this practice 


(Brick Dep., pp. 88-91). 


pp. 31, 35, 36, 38). Mr. Brick acknowledged that his firm's i 
In sum, the conflict of interest arising from the 

nature of the Brick and Intrater relationship is here rein- | 

forced by the potpourri of legal activities which have been 

pursued by Mr. Brick. In such a situation, under the | 


authorities discussed in Point II(A) above, the “adequate 


representation" requirement of FRCP 23 cannot be satisfied. 


“326 
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ADDUPIONAL RUASONS WIY PLAINTIFF'S 
CLASS DETERMINATION MOTION MUST BE 
DENIED AND H1S CLASS ALLEGATIONS 

DISMISSED 


In addition to failing to satisfy the “adequate 


representation" requirement of FRCP 23, denial of plaintiff's e 
class determination motion and dismissal of the class allega- 
tions of the amended complaint are alse mandated for the 


following ingependent reasons: 


A. Pailure to Comply with 
this Court's Rule 1-13 


Rule 1-13(a) of this Court's Civil Rules requires 


that "[iJn any case sought to be maintained as a class action": 


“the complaint shall contain uncer separate 
heading, styled 'Class Action Allegations’: 
* 
3 * 
(1) A reference to the portion or portions 
of Rule 23, Federal Rules of Civil 
Procedure, under which it is clai.ned 
that the suit is properly maintainable : 
as a class action. 


(2) Appropriate allegations justifying such 
claim, including, but not necessarily 
limited to: 


(i) the size (or approximate size) and 
definition of the alleged class; 


(ii) the basis upon which the plaintiff 
(or plaintiffs) claims to be an 
adequate representative of the 
ClAsS 1. 33 


(iii) the alleged questions cf law and 
fact claimed ta be common to the 
class; and 


(iv) in actions claimed to be maintain- 
able as class actions under Rule 
23(b) (3) of the Federal Rules of 
Civil Procedure, allegations support- 
ing the findings required by that sub- 
division.” 
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It is clear that plaintiff haus given no more than 
lip service to Rule 1-13, despite the fact that plaintiff's 
failure to comply with the Rule was called to his attention 
in CPC's prior motion. Thus, plaintiff asserts in the most 
conclusory form that he is "a fit and proper person who will 
fairly and adequately represent the class,” and that there 
are "common questions of law and fact applicable to all 
members of the class". Plaintiff does not specify his qualifi- 
cation. Nor does the amended complaint disclose the fact that 
plaintiff "bought in" well after the events of which he complains 
were fully disclosed thus creating a predominating question 
uniquely applicable to him -- i.e., does he have any claim 


whatsoever to assert in this action. ae 


Additionally, plaintiff cannot even estimate the 
size of the class he purports to represent, complaining that 
he “has been prohibited by this Court from contacting any of | 
the other members of the class." Plaintiff should realize 
that the purpose of the Court's injunction against communicating 
with class members was net to impede him from ascertaining the 
size of the putative class by other means; it merely prohibits 
soliciting class members to participate in the class as named 
plaintiffs -- a course of conduct which is only too amply 
documented by Mr. Brick's deposition (see discussion of 


ee 4 
Solicitation below). . 


B. The Burden of, Proving that a 
Class Action May Be Maintained 
is on the Plaintiff 


Wholly apart from the pleading requirements of 


this Court's Civil Rule 1-13(a), it is axiomatic that a 
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would-be class representative has the burden of proving 

(by facts, not unsupported allegations) that all the 
requisites of Rule 23 have been satisfied before he or she 
will be permitted to maintain an action as a class action 
and to represent the putative class. Philadelphia [Electric 
Co. Vv. Anaconda American Brass Co., 43 F.R.D. 452 (£.0.Pa. 
1968); 7A Wright & Miller, Federal Practice anc Procedure, 
§1798 at 244 (1972). Here, as noted above, Messrs. Brick and 
Intrater have compiled a scries of generalized, vague and un- 
supported allegations which cannot meet the requirements of 
FRCP 23 or of this Court's Civil Rule 1-13(a) DeMarco v. 
Edens, 390 F.2d 836, 845 (2d Cir. 1968). See Cash v. Swifton 


Land Corporation, 434 F.2d 569 (6th Cir. 1970); William 


Goldman Theatres, Inc. v. Paramount Film Dist. 


Cor 


35 (E.D.Pa. 1969). 


C. Plaintiff is Atypical and Not an 
Appropriate Class Representative 
because of the Late Date of his 
Purchase of his Funk Stock 


1. Latent Ambiguity in 
Plaintitt's Class Definition 

As set forth in the amended complaint plaintiff 
purports to represent "all of the stockholders of Funk Seeds 
International, Inc." Plaintiff does not state whether he 
means all present shareholders of Funk or all persons who 
ever purchased Funk common stock. The difference is quite 
Significant since, as a consequence of CINA-GEIGY's acquisi- 
tion of 90° of Funk's stock, and its announced intention of 


merger, it wil) soon be the only Punk stockholder. Even now 
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there is hardly a"cluss" of present Funk stockholders. 


2. Plaintiff's Belated Stock Purchase 

Makes his Claim Atypical of Those 

of the Vast Majority of Persons 

Who Purchased Funk Stock 

Even assuming a broader class definition than 

present Funk stockholders, it is clear that Mr. Brick is 
not in a position to represent the vast majority of Funk : 
stockholders. It is, moreover, quite probable that lir. 
Brick has no claim which he can assert -- either individually 


or on behalf of any class -- concerning the matters referred 


to in his complaint. 


Mr. Brick purchased his Funk shares on February 14, 
1973. However all of the matters complained of had occurred 
well prior tc Mr. Brick's purchase of his Funk stock, and, as 
demonstrated in the February 21, 1974 McInerney Affidavit 
(Y 8), most or all were publicly known at the time. The pub-— 
lic offering had been announced and completed approximately 
six months before; the special dividend had been declared 
even earlier; and full disclosure of both the dividend and 
the manner in which it was financed was contained in the 
prospectus accompanying the public offering.* The only act 
of alleged wrongdoing referred to in the complaint which had 


not occurred at the time of the public offering relates to 


reece aonneeenntnnmeetiieaianaintens tanta 


* Mr. Brick testified that he did not obtain a copy of the 
prospectus (which was readily available to anyone) until 
after the lawsuit was instituted (Brick Dep., pp. 85-86). 
Clearly, Mr. Bricx has no standing to represent persons 
who purchased their Funk stock at the time of the public 
offering and in reliance upon the prospectus. 
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the associate terminations. But even those events preceded 
Mr. Brick's acquisition of his Funk stock by about two months, 
and had been publicly announced by Funk prior to his pur- 
chase, so that he either knew or should have known of them, 


See February 21, 1974 McInerney Aff., { 8; Ex, G. 


Indeed, there is substantial evidence that these 
terminations were in fact actually known to Mr. Brick before 
he bought his Funk stock. He testified that his February 
1973 purchase of Funk stock occurred as the result of a sug- 
gestion by his securities broker who sent him a two-page "in- 
house statement" relating to Funk which Mr. Brick read and 
then threw away, and that he did not rely on any other docu- 
ment or represencation (Brick Dep., pp. 83-85). Annexed to = 
the February 21, 1974 McInerney Affidavit as Exhibit H is a 
copy of a two-page document issued by Loeb, Rhoades & Co., 
Inc., Mr. Brick's broker, dated December 18, 1972, which is 
undoubtedly the "in-house statenent® received by Mr. Brick. 
Of particular importance is the fact that this document fully 
discloses the termination by Funk's two largest associates. 
As set forth in the February 21, 1974 McInerney Affidavit 
(4 8; Ex. G), the remaining duaseinee terminations were 
also publicly announced by Funk prior to Mr. Brick's acquisi- 


tion. 


It thus appears that Mr. Brick either knew or 
should have known of the very facts which his complaint al- 
leges were unknown toe him. Since notice of facts allegedly 
omitted or misrepresented defeats any claim for relief under 
the Sccurities Exchange Act of 1934, Mr. Brick is barred 


from bringing such a claim. Tcherepnin v. Franz, 461 F.2d 
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544, 552 (7th Cir.), cert. denied sub nom. Lowenthal v. 
teherepnin, 409 U.S. 1038 (1972) [purchasers ". . . could 
not have been defrauded as alleged in the complaint if they 
had had notice of CSA's troublies"]; Royal Air Properties, 


inc. v. Sr th, 312 F.2d 210 (9th Cir. 1962). 


‘If Mr. Brick does not himself have a claim, he 
may not represent a class of persons who, arguendo, may have 
one. Bailey v. Patterson, 369 U.S. 31 (1962); Greenstein 
v. Paul, 275 F.Supp. 604 (S.D.N.¥. 1967), aff'd, 400 F.2d 
580 (2d Cir. 1968); Kauffman v. Dreyfus Fund, Inc.,434 F.2d 
727 (3d Cir. 1970), cart. denied, 401 U.S. 974 (1971); 
Mintz v. Mathers Func, Inc., 463 F.2d 495 (7th Cir. 1972); 
Kansas City, Misouri v. Williams, 205 £.2d 47 (8th Cir.), 
cert. denied, 346 U.S. 826 (1953); Washburn v. Madison Square 


Garden Corporation, 340 F.Supp. 504 (S.D.N.Y. 1972). 


In sum, there clearly are substantial matters of 


¢ 


fact and law concerning defenses to Mr. Brick's personal 


claim which not only make his claim atypical and preclude 
him from representing any class in this action, but also demon- 
Strate that his claim is lacking in substantive merit. 
D. Mr. Brick Has Not Demonstrated 
the "Forthrightness and Vigor" 
and Other Qualifications Required 
of a Class Representative 
One of t! ce decisive elements court: look for in 
determining whether a particular party shall be a class 
representative is whether that party has cemonstrated suf- 
ficient interest to convince the court that he will prosecute 
the action with the required "forthrightness and vigor.” 


Kriger v. European Health Spa, Inc., supra, at 105-06. In 


Mersay v. First Republic Corporation of America, 43 F.R.D. 


465 (S.D.N.Y. 1968), the Court stated: 


“The proper inquiry 1S not merely whether 
plaintiff is a suitable representative, in 
that his background and relationship might de- 
feat his rec very, but whether he will in fact 
adequately protect class interests.” (43 F.R.D. 
at 469-70). 


The Court further statcd: 


"These authorities indicate clearly that the 
primary criterion is the forthrightness and vigor 
with which the representative party can be ex- 
pected to assert and defend the interests of the 
members of the class, so as to insure them due 
process." (Ibid.) 


Here, Messrs. Brick and Intrater continue to ignore 
the basic pleading requirements of FRCP 9(b) and 11 as well 


as other provisions of the FRCP, this Court's Rules applicable 


to class actions, and the substantive requirements of the 


solitary provision of the federal securities laws which they 


purport to invoke -- § 10(b) of the Securities Exchange Act 


of 1934. See Point III C, above. 


In this connection, in Felton v. Walston & Co., 
73 Civ. 2200 (S.D.N.Y. March 29, 1974), another purported 
class action brought by a plaintiff-attorney, the Court ob- 


served: 


"{PJ]laintiff Felton, though an attorney, is a 
single practitioner whose expericnce has been 
in the ‘negligence field,‘ rather than in se- 
curities litigation .. . plaintiff has never 
before 3.een designated a class representative 
nor has he served as c..ansel to a class in any 
sort of class action. Plaintiff stated at his 
Geposition: 'I could not afford the time it 

would take on this particular case if I didn't 
have [a fee for representation of the class] 

in mind. That is one of the main purposes of 
Rule 23.' Accordingly, the Court finds that 


Mr. Felton's expericnee und skills in negli- 
gence litiqation do net qualify ham adequately 
to protect the interests of the class he secks 
to represent." (at p. 9). 

There is, however, a more substantial impediment to 
class action status in this case. It is quite clear that Mr. 
Brick, the named plaintiff, did not know that his action had 
been brought as a class action or initially regard it as 
such. Thus, Mr. Brick initially testified that "I don't 
represent any class. I hope to represent anybody who wants to 
join the action” (Brick Dep., p. 79). He responded "No sir" 
to the specific question whether he represented a class (ibid.). 
Mr. Intrater then stated that it was his intention in drafting 
the complaint to bring the action as a class action (ibid.). 
Subsequently, Mr. Brick confirmed that he thought that it was 
Mr. Intrater's idea to bring the action as a class action 


(Brick Dep., p. 82). 


Given the Figuciery status of a class representa- 
tive (Point II(A), supra), and the requirement of forth- 
rightness and vigor of representation, it is at a minimum 
necessary that the impetus for bringing an action as a class 
action lies with the class representative and that the class 


representative know that the action is brought as a class 


. 


action and express his willingness to undertake his fiduciary 
responsibilities as a class representative. Samuel Greenfield 
Fund Inc. v. Genesco, Inc., et al., Unreported Decisior, 72 
Civ. 4533 (S.D.N.Y¥. June 28, 1974). It would seem improper 
for the impetus to come from the attorney rather than the 
named plaintiff. Cf. Stavrides v. Mellon National Bank & 


Trust Co., 60 F.R.D. 634 (W.0.Pa. 1973). In this regard, 


Judye Friendjy's observation in Saylor v. Lindsley, cupra, 


is pertinent: 


"(W]e are not willing to . . . accept the view 
that the attorney for the plaintiff is the 
dominus litis and the plaintiff only a key to 
the Courthouse door dispensable once entry has 
been effected.” (456 F.2d at 900) 


E. Solicitation of Members of the 
Putative Class 


The potential for abuse of the class action by 
attorneys, and solicitation in particular, has been widely 
recognized in recent years. See, @.g., Manual for Complex 
and Multidistrict Litigation, West Pub. (1970) § 1.61, p. 15. 
"The class action under Rule 23 is subject to abuse, inten- 


tional and inadvertent, unless procedures are devised and 


employed to anticipate abuse." Manual for Complex Litigation, 


CCH (1973) § 1.41, p. 11. The major abuses are "unreasonable 


charges for attorneys' fees and expenses," and “improper so- 
. 


licitation of legal representation" (Ig.'§ 1.47, p. 28). The 


Manual for Complex Litigation also states: 


"In the absence of some preventive action 
by the court, formal parties to the action or 
counsel for the formal parties may directly or 
indirectly, without knowledge or consent of the 
court, solicit from the potential or actual mem- 
bers of the class (or subclasses) who are not 
formal parties, funds for attorneys’ fees and 
expenses, OY agreements to pay fees and expenses. 
To the party solicited, solicitation may appear 
to be an authorized activit, approved by the 
court, simply by reference to the title of the 
court, the style of the action, the name of the 
judge, and to official processes. Such unap- 
proved solicitation may be of doubtful ethical 
propriety and may result in well founded dissatis- 
faction with the judicial management of the action. 
In order to guard against unapproved action of 
this sort, it t© recommenidcd that cach court adopt 
a local rule forbidding unapproved direct or in- 
direct written and oral communications by formal 


parties or their counsel with potential and 
actual class members, who are not formal par- 
tics, provided that such proposed written 
communications submitted to and approved by 
order of court may be distributed to the par- 
ties or parties designated or described in the 
cour order of approval.” 


These abuses have been widely recognized by the courts. For 


1407 (£.D.Pa. 1973), the court noted: 


"Since the 1966 amendments, F.R. 23 and 
23(b) (3) in particular have been used more 
and more frequcntly as a device to solicit 
litigation and as a means for an attorney to 
achieve his 'pot of gold.‘ The number of 
class action complaints filed has soared, and 
the original object of the rule--judicial 
economy--seems to have been forgotten." 

See also, Buford v. American Finance Co., 333 
F.Supp. 1243, 1251 (N-D.Ga. 1971): 

"(T]he plain truth is that in many cases Rule 
23(b) (3) is being used as a device for the so- 
licitation of litigation. This is clearly an 
‘undesirable result’ which cannot be toler. + :d." 

To the same effect, see Carlisle v. LTV Electro- 
systems, Inc., 64 F.R.D. 237, 239 (N.0.Tex. 1972). There, 
an attorney who was not a named plaintiff but was a member 
of the class solicited others to serve as the class repre- 


sentatives. This involvement by the attorney was a factor 


the denial of class status. 


Here, Mr. Brick has written to others to stir up 
interest in his litigation and has testified to oral co.xtacts 


with one or more members of the alleged class in which he so 


licited participation in the instant suit ‘Brick Dep., pp. 16- 


17; Ex. 15(a) - 15(e)). He also stated, in his response to 


defendant's Rule 34 request and his testimony, that he intended 


to contact other Funk stockholders to asec rtain whether they 
wished to join his suit (Brick Dep., pp. 89-90; Ex, 6). 
These activities led to this Court's Order of April 29, 1974 
prohibiting plaintiff and his counsel from communicating with 


members of the putative class. 


IV. 


LEAVE TO REPLEAD SHOULD BE 
EXPRESSLY DENIED 


As set forth above, plaintiff, having been given 
a second (and, indeed, a third) chance to adequately plead 
his allegations of securities fraud in compliance with FRCP 
9(b) and 11, is still unable to do so. Under these circum- 
stances, CPC submits that plaintiff shouid be expressly 
denied leave to replead. Leave to replead was expressly 
denied under virtually identical circumstances in Segal v. 
Coburn, [1973 Binder] CCH Fed.Sec.L.Rep. * 94,002 (E.D.N.Y. 
1973); Washburn v. Madison Square Garden Corp., -40 F.Supp. 
504 (S.D.N.Y¥. 1972); Sloan v. Canadian Javelin, Ltd., 
{Current Binder] CCH Fed.Sec.L.Rep. " 94,579 (S.D.N.Y. 


1974). 


CONCLUSION 


For all of the foregoing reasons, it is respect- 


fully submitted that CPC's motion to dismiss plaintiff's 
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complaint with prejudice be granted und that pluintiff's 


motion for class determination be dcnicd and the class al- 


legations dismissed. 


Dated: District of Columbia 
July 3, 1974 


Respectfully submitted, 


Gaus, fA 


CAHILL GORDON & REINDEL 
Attorneys for Defendant, 
CPC Intcrnational Inc. 
Office and P.O. Address: 
Suite 900 
Federal Bar Building West 
1819 H Street, N.W. 
Washington, D.C. 20006 
202-223-3350 


Of Counsel: 


Denis McInerney 
Henry G. Bisgaier 
Leonard A. Spivak 
Ada Meloy 
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Washington, D. C., 
Priday, December 14, 1973. 


Deposition of 


ALBERT BRICK 


the plaintiff, called for examination by counsel for the 


defendant, pursuant to notice, a copy of which is attached to 


in the offices of ~~ 


Gordon & Reindel, 1819 H Street, N. — beginning at 10; id a.m., 


before Doris Burns, a Notary Public in and for the Sieteics of 


Columbia, when were Present on behalf of the res 


For the Plaintife: 
I NeL TT 


SAMUEL INTRATER, ESQ. , 
1025 Vermont Avenue, N.W. 
Washington, DBD. Cc, 


*pective parties: 


Civil Action No. 1503-73 
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XXXXXX ALBERT BRICK 
was called for examination by counsel for the defendant and, 
having been first duly sworn by the Notary Public, was 


examined and testified as follows: 


XXXXXX DIRECT EXAMINATION 


By Mr. McInerney: 


Q Would you please state your name and address? a 
A Albert Brick, 1025 ‘vermont Avenue, Northwest, 


Suite 625. 


Q Is that your office address? 


» 


Yes. 
Q And your home address? 
A 


A f 
3616 Suitland Road, S. W., Washington, D. C. 


- 


Q What is your business or profession?» 
: A I am an attorney. 

Q You aie a member of the Bar of the District of 
Celumbia? 

A Yes, I am. 

Q Are you a member of any other Bar, sir? 
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A Well, I have been admitted years ago, and I haven't 


used it in the District Courts of Maryland, and even I believe 


Virginia, but I am actually only a member of the District of 


Columbia Bar. 


Q What is the name of your law firm? 
A Brick and Intrater, 


Q And the address of that firm is the address you have 


just given? 


A That is correct. 


Q How long have you been a Tenner of that firm? 


A Well, I would have to guass. aa or 20 years. 


Mr. Pitvetoe formed a partnership with me. Prior to that time, 


I started to practice law in the Pane ics of Columbia in th> 


a Spring of 1935 and have done that continually up to the pre- 


sent time. 


Q Without getting into any specifics, I take it when 


you talk about a law partnership that means that you have some 


arrangement for the sharing of fees with Mr. Intrater? 


A That is correct, 


Q Are thcre other partners or associates in the law 


firm of Brick and Intrater? 


i. 
4 
a | 


A None that are partners. We have another man in 


there who rents space from us. 


Q And your firm is registered in the legal register 
for the District of Columbia; is that correct? 


A I don't know what the legal regist r of ‘the District 


of Columbia is, but is you are talking about a little book ---§ 


Q Martindale-Hubbel? 


A We don't subscribe to it anymore. We did for a lot 


of years. 


Q Are you a member of any other law firm or associate 
Ge. 
group of la. yers? 
A No, I am not. 


MR. McJNERNEY: Would you please mark that as 


Defendant's Exhibit 1? 


(The document referred to was 
marked for identification 
as Defendant's Exhibit 1.) 
By Mr. McInerney: 
Q Mr. Brick, would you just identify for the record 
Defendant's Exhibit 1? 


A This looks like the complaint that Mr. Intrater 


filed in my behalf. 
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Q And did you help him prepare it? 

A No. I just told him all the facts as I knew it and 
the background of it, and he prepared it. 

Q Did you look at a draft of it before it was filed? 


I certainly did. 


A 
Q Anc did you havc comments to make on the draft? 
A 


I thought it would fit the situatio. and told him 
it was okay. 
Q In other words, ace vou saying you did not make any 
suggestions for revision? 
A No. He drew i1-: up and filed {:. I had c1...:1ssed 
the facts that I had or was going to r ly upon fully with him 


and be drew it up. 


Q Did you verify this complaint, Mr. Brick? 


e 


A I don't believ: I did. I read it over, but as far | 


as ~~ I assume you are saying did I swear to it. No, I don't 
think the rules call for it. At least Mr. Intrater didn't 
insist that I do it. 

MR. MCIJNERNEY: I will ask the reporier to cark 
this as Defendant's Exhibit 2 and ask you to identify it, 


Mr. Brick? 


(The document referred to was 
marked for identification 
as Defendant's Exhibit 2.) 
THE WITNESS: I recall Mr. Intrater pitine me that 
and showing it to me. . | 
By Mr. McInerney: | 
Q Would you please, just for the sake of os record, 
Mr. Brick, tell us what that is? 
A That is a notice to produce documents. 
Q And you say Mr. Incrater showed it to you? 
' That is right. ae 
G Did you have anything further to do with that notice 
to produce documents? 
A He ha” me go through the file and pick out the docu- 


ments that were pertinent to this, which I believe he eventually 


sent’ to you people. 


Q Did you personally search for those documents? 


A I personally did, yes. 

Q I don’t believe we need to mark the next document, 
but I would .ike to show it to you. It is a letter from you, 
Mr. Brick, or appears to be a copy of a letter from you, to 
Mr. Mulvihill, dated September 24, 1972. Would you just take 
a look at this, please? 


A Yes, I am acquainted with that letter. I wrote it, 
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Q Can you tell us where Mr. Intrater was Gn or about 
the date of that letter, September 24, 1973? 
A He, I think, was already on his way to Japan, or was 


already there. I couldn't tell you. But he was not in the 


office at the time I received the answer from Mr. Mulvihill 


and Mr. Intrater had told me that he had had some conversation 
| 

with Mr. Mulvihill, and he would work out some times and s0 

forth. 


I believe I was looking for an answer and instead 


of an answer or with the answer.we got the notice to take the 


>. % 


deposition. 

Q As best you can recall, would you tell us approxi- 
mately the time period during which Mr. Intrater was away 
‘from the office and out of the*country? 

MR. INTRATER: I object to this. I don't see where 
this has anything to do with this action. 
MR. McINERNEY: Just to save time, I take it when 
f 
you object that you are instructing the witness not to answer? 
MR. INTRATER: I have made my objection. If you will 
give me any basis on which you can show that there is any 


legitimate purpose to these questians, I will not instruct him 


not to answer, but I would like to know why you should be 


7) 
inquiring as to where I go when I am away on vacation. I don't 
think it is any of your business. 

MR. McJNERNEY: I do not want to debate the matter 
with you. I think the purpose will become clear. I will 
just go on to save time. In other words, as it stands now, 
Mr. Brick is not going to answer that last questions is that 
correct? : | 

MR. INTRATER: I have told you if you can give me 
any reason or legitimate purpose forit, I will certainly have 
him answer the question. I have given you the reason why I 
don't think it is appropriate. If you will give me any 
legitimate reuson, cood. 

If vou refuse to do so, I will instruct him not to 
answer the question. ; 

By Mr. McInerney: 

Q Mr. Brick, would you look at the lower left-hand 
corner of this letter and you will see there the initials 


t 
A.B./1.M.S. ? 


A A. B. is myself and I.M.S. is Irma Shober who was 


our secretary. 


Q And what does that legend signify to you? 
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A Nothing, except the letter was sent on my behalf, and 


she was the one that typed it. 

Q Is it her practice to put the initials of the per- 
son who dictates the letter and her ec bales on the letter 
before she sends it? | | 


A Yes. She doesn't do it on the original, but on 


copics she does do it. 


| 
| 


Q And is that her general procedure? 
| 


A Over the years, more or less. You never know. 
Sometimes in a rush she might not, but generally that is the 
way she might do it. : 

MR. McJNERKNEY: Please mark this next document, 
dated November 29, 1973, as Defendant's Exhibit 3, and the 
accompanying document submitted, "Answer to and copies of 
documents demanded of Plai.<:iff,"“ as Defendant's Exhibit 4. 

(The documents referred to 
were marked for identification 
as Defendant's Exhibits 3 and 
4.) 

By Mr. McInerney: 

Q Would you please identify Defendant's Exhibits 3 and 


4, Mx. Brick? 


A Right. 


Would you tell us what they are? 
A One is an answer to the copies of documents demanded 
of the Plaintiff, and the other is an accompanying letter. 
Q The accompanying letter is the document that is 
being marked Defendant's Exhibit 3; is that correct? 
A Right. 
Q And that is a letter from the firm of Brick and 
Intrater to Mr. Mulvihill of this office; is that correct? 
A Right. 
Q Would you look at the lower left-hand corner of 
that letter, Mr. Brick? : 
A Richt. 
Q I notice that the same legend appears, "A.B./I.M.S.° 
I notice it too. | 
Q Does that indicate that you prepared this letter? 
A 


Not necessarily. Errors happen in a busy office 


like ours, and I am certain. I did not prepare that letter. 
: Q Why are you certain? 
A Well, I haven't prepared anything in connection 
with this case since the case started. 


Q You have not? 


oo, 


A No, I have not. I ama litigant. Just like I told 
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Mr. Mulvihill in that letter of September 24, I don't want 


any contact with anybody in this case. The contact is going 
to have to be with Mr. Intrater. He is the attorney in the 
case. | 
Q Are you telling us that you have not pow any legal 
work in connection with this case? 
A I did before we filed suit. I looked up one propo- 
sition, but I have done no legal work: in connection with this. 
Q That includes the drafting of papers? 
That is correct. 
And the sending out of ona ? 
That is correct. 
And investigation of the facts? 
Well, that is correct, because I haven't started to 
investigate the facts yet. 
MR. INTRATER: You did go over to the SEC. 
THE WITNESS: I am sorry. I have been over to the 
SEC. If you call that law work or investigating, yes, I have 
done that. 
By Mr. McInerney: 
Q Well, what else have you done in connection with the 


case? 


A Oh, I have received phone calls from people from 
time to time, but other than that, nothing. 
Q . What sort of phone calls? 


A Well, there was a fellow who called me one time 


and told me that he had tried to get his attorneys to file 


suit on this and we'd beaten him to the punch. 

Q Who was that? 

A A fellow I believe by the name of ea 
Baltimore. 


Q And who is Mr. Desser? 


ed 


“A He is a real estate man who I have talked to on 
occasion, but know very slightly. 
Q And what is or was his interest in the case? 
A Well, he owns some Punk stock ard he is very unhappy. 
Q° Would you give us the substance of the conversation? 
A I have just about given it to you, and he was thinking 
about maybe joining in the suit, but he hasn't wvitten me or 
anything since he talked to me about it. 
Q Is that the only conversation? 
A I think I had two conversations with hin. 
Q And the conversation you have just described, was 


that the first of the second? 
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A Well, I think the first conversation was that he 


told me that he was disappointed his attorneys hadn't filed 


suit and didn't know why they didn't, He wanted them to and 


didn't know why they didn't, but I beat them to the punch. 
The next time I talked to him about this, he said, 


well, he would consider joining in the action with me, but he 


has never written me or anything. He knows where I am at. 


Q Now, the first conversation I think you told us 


originated with him. How did the secona conversation origi- 


nate? 


A I called him, 
Q Why? 


A I wanted to find out whether he was going to do 


anything about it. He sounded when he talked to me like he 


might want to be joining us. 

Q I am not sure I undecexand tha purpose of your 
Cail. What did you want him to do pias it? 

A | I wanted to find out if he wanted to join us. That 
is or was the purpose of my call. 

Q Why did you want him to join you? 


A I think anybody who wants to join us who has the 


same sort of complaint we have, we'd be glad te have him join 
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US. 


Q Por what purpose? . 


>» 


_ I think the more in a lawsuit Vike thie, the better. 
Q Is that all? | 
A That is all. | 

Q Would you please tell us to the best of ee ability 
the substance oi the discussion you had with him on that _ 
subject? : i | 

A Well, he told me he read about this in the Wall 
Street Journal and said he had been thinking of filing suit 
and tried to ~et .is attorneys to ac 4k and for some reascn, 
they didn't. : 

Q What did you say to him? 

A Not very much. I said at least I have got it in. 
X don't recall every word. At the time I didn't think it 
very important because of the fact that I had filed suit, 
but I said to him, well, if sh decide you want to join in, 
let me know. | 

I never heard from him, and I called him and he said 

he'd be in touch with me. 


Q How recently was that? 


A Within the last two or three weeks. 
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Q And in that second conversation, would you tell us 
what you said to him and what he said to you as best you can? 

A I asked him if he wanted to join in with us, and we'd 
be glad . have him join. He said he'd be in touch with me 
and indicated he might be willing to do it, but you know, like 
before, he said he'd be in touch and he wasn't. I was just 
finding out what his feeling was. 

Q Did you have any discussion as to the terms on which 
he might join in the lawsuit? 

“A None whatsoever. 

Q Can you recall anything else onus that conversation? 

A Nothing else that I can nk 

Q Is there anything else that you have done in conn<c- 
tion with the lawsuit that you haven't told us haut up to 
now? 

A The only think I can think of, as I said, I went 
to the SEC. I have sent letters to two people in New York, 
three people, Forbes Magazine, and two other people, and I 
gave you copies. Other than that, that is about all I have 
done. 


Q The two other people were the Gilbert Brothers, 


were they, and <-- 


A Yes. 
Q Who was the other gentleman? 


I don't know. You have it there in the letter. 


» 


Q Mr. John Henry, was it? 
A That is correct, and I have not contacte’? either one 
of them yet. 
Q I am sorry. I didn’t understand you~ answer. 
THE WITNESS: Would the reporter read it? 


(The answer was read by the reporter.) 


By Mr. McInerney: we 

Q The reason I said I didn't understand your answer is 
T thought you told me you had contacted them? 

A No. Outside of the letters, I have ae contacted 
them yet. I intend to at sometime when I am in New York at 
my convenience. 

Q Apart from those letters and the SEC contact, which 
we'll get toe, is there anything else that you have 
done in connection with preparing this complaint or prcparing 
for the lawsuit? 

A I did something to make up my mind whether I would 


file a lawsuit. I read an artide August 1 in Forbes, and 


briefly checked out some law on my own as to the dividend. 
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After I looked up that, I decided I ought to file suit, that 
Forbes was on the right track. 


Q . Was the article in Porbes really the inspiration 


for this lawsuit? 


| 
A Absolutely. | 
! | 


Q Had you had any thought at Gibnsine suit against 
Cpc prior to reading that article? id 

A No, I had not. 

Q And subsequent to reading that, you looked up some 
law? i. — a | 

A Yes, I did. 

Q On what subject, eir? 

A On the subject of the dividend, whether the corpora- 
tion had the right to borrow money to pay & divddene, and they 
didn't except in very circumscribed circumstances, and 2z 
realized Forbes was probably correct in what happened in 
this instance. i 

Q Did you do any other irvestigation in fact or law 
in preparation for this lawsuit? 

A No, I didn't. 

Q And subsequent to the filing of the complaint, have 


you done any further investigation of fact or law other than 
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what you have already testified to? 


A I don't believe I have. As I said, I went down to 
the SEC and looked at whatever records choy would show me. 

Q What were those records? 

A They have got all kinds of records down there. They 
wouldn't show me everything hecause 1 ons trying to get from 
them their records on their investigation of this situation, 
but whatever they did show you in the file room dew there, 
like the -- wea: do they call the file down there? 

MR. INTRATER: Registration certificate. 


Fie Los 


THE WITNESS: Yes, and the documents that went with 
that. 


By Mr. McInerney: 
Q Did you make copies of that? 
A " No. The only thing I made a real note on was 
corporate bylaws dealing with dividend and disovered when 
they declared dividends, the next secticn reguired that they 
set aside a reserve for certain contingencies and conditions. 


Q And those are the bylaws of which company, Funk 
or CPC? 


A Of Funk. 


Q Do you still have that note that you made? 
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A I could probably find it in my file. 


Q Would you provide it to us? 


A No. I will be glad to give it to you some other 
time, but I don't think I should go through my file now. 

You are taking my deposition. I will be giad to furnish it 
later. | | 

Q But you will furnish it? 

A I will be glad to furnish it. 

Q Now sir, the document that has been marked Defendant's 
Exhibit 4, which I bcliev you have identified as the "Answer 
to and copie: of documents demandcd of Plaint:ff.* 

A Right. 

Q Did you have anything to do with the preparation of 
that document? 

& I gave the oe to Mr. Intrater. I went 
through the file and tried to tollow it as best I could and 
turned it over to him, and he made it up. 

Q Did you sign that document? 

A Yes. 

Q Did you read it before signing it? 


A I certainly did. 


Q Did you have any revision to make after you read it? 
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Not that I recall. 


Is there any prior draft of that document that you 


Not that I know about. 
Do you make it a practice in your office to preserve 


drafts of documents, sir? | 
\ 


A Very seldom. We never do in pleadings ike this 
that I know of. | | 

MR. INTRATER: Can we go off the record? 

MR. McINERNEY: Yes. 

(Discussicn off the record.) 

MR. INTRATER: On the record. 

On Defendant's Exhibit Number 4 on the left-hand 
side above the typed name for my signature appears my signa- 
ture. That actually was affixed by a stamp. Over on the 
right-hand side where there is a line for Mr. Brick's signa- 
ture, there appears a slant and the letter “S" and a slant. 


That is my writing. I placed that on there. 


On the second page where there is another line for 


a signature of Mr. Brick, there is another slant, another 


letter "S," another slant. That again is my handwriting. I 


put that there. On the extreme bottom line where my signature 


appears, that is my stamp. 
I stamped that on there. Numerals 28 on the line, 
which was a blank line before the words, "day of November," 


those numerals “28*" are in my own handwriting. My ordinary 


practice is that on original Pleadings which are filed in court, 


I actually signed my name. 
On copies that go out to counsel on the ather side, 
I usually affix the stamp. Somc*times I also put thee stamp on 
the original pleadings. Wot usually, but sometimes I do. In 
letters that go out most of nace sign my own name. 
Sometimes, if I am in a rush, I will have my eaiereinrs: affix 
a stampc? signature to letters that go out. 
That is what I said before off the record. 
By Mr. MeInexney: 
Q Mr. Brick, how. many secretaries do you have in your 
office? 
A One. ; 
Q And that is the lady you identified before? 
A That is right, Ms. Shober. She works from 8:30 
until 3:30. 
MR. McINERNEY: I will ask the reporter to mark 


‘two documents; one a letter ¢*ted September 25, 1973, and the 
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other a document submitted "Notice to Produce Documents" and 


ask you, Mr. Jrick, to identify those. 
XXXXXX (The Aebiasnies referred to 
were marked for identification 
as Defendant's Exhibits 5 
and 6.) | 
By Mr. McInerney: 
Would you tell us what they are? 


The 2 are notice to defendants to produce documents. 


That is the one that has been marked --- 


Q 
A Exhibit 6. 
Q And Defendant's Exhibit 5? 
A Pive is a letter that I sent to Mr. Mulvihill enclosin 
this notice to produce documents. and again pointing out to 
him that when Mr. Intrater got back to the country, that he 
haji a trial scheduled for that particular date. 


Q Was Mr. Intrater out of the country at the time you 


wrote Defendant's Exhibit 5? 
A I am positive he was. 
Q And for how long was he out of the country? 


A He was out of the country, as I recall, for two or 


three weeks. I am not certain about it. I am sure he would 
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know and my secretary would know. 


Q Now, if you would look at page 4 of Defendant's 


Exhibit 6, you will see what appears to be the signature of 


Mr. Intrater. 


| 

} 

| 

A Correct. | 


Q Is that actually the stamp? 
A That is the stamp. 
Q That is the stamp to which Mr. Intrater hee 

previously? 

A Right. : 

Q And did you or your Sebebence, Miss Shober, affix 
the stamped signature to that document? 

A I am sure she did. I never use the sane: 

Q You never --- 

A ~ On rare occasions. I will take it back. If it is 
something that has to go out cas he is in court -- and I might 
explain this in the way of telling you what type of an office 
we run. I seldom go to court anymore. I am over the hill 
on court work, and sometimes he is real hard to come by. So, 
when his work piles up, or if he is out of town and dictated 
some work before he leaves town, but dictated some work, the 


secretary will affix his signature to it. 
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Prankly, I can't recall the occasion, but maybe 
in the last two or three years, if that many, I have affixed 


his signature with this on something. 


Q Now, was this notice to produce documents one of 


those occasions in which either you or your secretary used the 
stamp since Mr. Dairneed was not available? | 
A Correct. | 
Q Did you send this notice to produce docusents, 
Defendant's Exhbit 6, with your letter to Mr. Mulvihill, 
Defendant's Exhibit 5, on or about September 25, 1973? 
AI did. a. 
Q On that occasion you wrote to Mr. Mulvihill. 
“Dear Mr. Mulvihill: Enclosed please find a notice to produce 
documents. I have used the same date, October 25, 1973, as 
you had in your notice,” etc. 
Now, my question, Mr. Brick, is whether you prepared 
Defendant's Exhibit 6? 
' 
A No, <I did not. I discussed it with Mr. Intrater of 
course. Naturally we had talked about it over a period of 
time and were going to, at the time he got the answer -- you 


realize that we can't file notice to produce documents until 


an answer is filed in the case, and you had not filed an answer, 
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and when the answer was filed, it was then that this was out, 
and as I recall, the date was probably blank in there, and 
I took the privilege of putting the date in there to coincide 
with the date Mr. Mulvihill sent us on his notice to produce 
aia. 

Q What, if anything, did you have to do with the 
drafting of the notice to produce? 

A I discussed it --- 

MR. INTRATER: I object to this question and anything 

further with regard to this. I would like to understan’ what 
is the purpose. We hav: spent poeriaety 45 minutes now 


just discussing the pleadings in this case. 


Wuat posible purpose woth regard te discovery does 


this discussion of the pleadings, the preparation of th 
pleadings, have? 

MR. McJNERNEY: Mr. Intrater, I think we'll save 
time if you simply object, and if you wish to instruct the 
witness not to answer --- 

MR. INTRATER: Mr. McEnerney, I am not trying to 
engage in any debate at all. I an perfectly willing to have 
Mr. Brick answer questions which are proper. I think we have 


wasted 45 minutes here, and I don't want to waste anymore time, 


If you can give me any reason why these questions 
with regard to the preparation of these pleadings are in any 
way a proper basis for discovery or will lead to anything 
that is a proper objective of discovery, I will be willing 
to say, "Go ahead and answer them." 

I am trying to find out what possible reason there 
is for spending all this time on this, and I don't see why 
you should be so. secretive about this. 

MR. McINERNEY: My only reason at the moment is 
that I think it would save time if you would let the witness 
answer the quest'on. He was in the middle of an answer when 
you voiced an objection, 

MR. INTRATERK: I say that we have already spent 
45 minutes discussing the pleadings in this case, and I really 
don't want to waste anymore: time on that. I mean that I have 


better things to do with my time than sit here discussing 


things that are no legitimate objective of a deposition. 


; MR. MCINERNEY: Obviously I don't agree with you. 
I wouldn't be asking --~ 
MR. INTIATER: I am asking you to disclose your 
reason because if you refuse to disclose it, I can only assume 


you have no legitimate purpose, and I don’t want to waste any 


more time on this. 


MR. McINERNEY: I thought it was obvious from my 


previous quections that I am interested, among other things, 
in the extent to whch Mr. Brick has participated in the 
preparation of these legal documents. 

MR. INTRATER: I know you are interested in that. 
I am asking to what purpose. What does that have to do with 
the issues in this case? How will that lead to any legitimate 
objective of discovery? 


end oep 
emcg fls. 


eee, 


MR. McINERWEY: I think it has to do with the status 
of Mr. Brick, whether. he is acting in this case us a plaintiff 
or as plaintiff and counsel, or in what nian he is acting. 

MR. INTRATER: Well, I will allow him to answer this 
question, but I think we have spent enough time on this and I 
am not going to allow this to go more than eanthes five or ten 
minutes with regard to this. I have just got too many other 
shenas to do. 


MR. MCINERNEY: Well, I suggest we'll get through 


4t a lot more quickly if you let him answer. 


MR. INTR\TER: £2 you want to go ahead? [Lo you want 
to have the reporter repeat the question? 

THE WITNCSS: I thirk. 

(The pending question was read by the reporter.) 

THE WITNESS: I discusse.i it with Mr. Intrater and 
he gave me his ideas and I gave him my ideas what he ought to 
ask for. I don't recall the exact words that were spoken 
either way, and he prepared then. 

By Mr. McInerney: 

He prepared Defendant's Exhibit 6? 

That is correct. 


Did you have any Suggestions on the draft that he 


prepared? 

A No. He was taking notes. When I got through, that 
was it. I looked it over. It looked all right to me and it 
went out. : | 

Q Is this notice to produce documents in substance 
the documentary demand that you had suggested to Mr. Intrater? 

A Part of it was and part were things that he put in. 
After all, he is my lawyer and I am acting as a client. 1 
have a right to discuss these things with him and I do. I 
have talked to him at aekak caneeh about any phases of this 
case. : 

Q He 48 also your law partner, is he not? 

A I have already testified to that. 

Q Now, when you wroto pefendant's Exhibit 5 and par- 
ticipated in the drafting of Defendant's Exhibit 6, were you 
acting as a pacty or as counsel, nm both? 

A Only as the plaintiff in the case. After all, as 
a lawyer, when we have to get information and decide what we 
want to get in the case and so forth, we talk to our clic its, 
and that is what Mr. Intrater did to me. He talked to me 


like any other client to get the information and discuss it 


with the client. We do that very frequently. 
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Q Do your clicnts frequently send out your notices to 
produce documents? 

A No. 

Q Isn't that a --- 

A He was out of the country and I let the thing go. 

Q When you cee Defendant's Exhibit 5, were you acting 
as a lawyer? 

A No, I wasn't. Basically I was just moving the case 
ahead in the sense that he was out of the country and, like I 


do in other things, if you want to say I was acting 4s a 


lawyer in sending that out, fine. That can be your implica- 


tion. But as I had written I didn't want to discuss the 
case or have anything to do with Mr. Mulvihill, but all I did 
was send this out and give him the reason why I put that date 
in there. 

Q What was the reason? 

A Well, the reason was that I think in his notice to 
produce he had a date, oe that date or a date very close 


to it -- ye", he hac the same date in his notice to produce. 


Q And you used the same date in sendi: 3 this notice 


A That is correct. 
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Q Had you planned to send this out on September 25 
and have the notice to preduce returnable on October 25 prior 
to the receipt of the Defendant's notice to produce documents? 

A Yes. I think this had been prepared a oonuiteeebie 
length of time before. We were waiting for an answer to come 
in and I think the notice to produce came in at the same time 
the answer came in, so we were in a position to demand docu- 
ments from you people under the Pederal Rules. 

Q In framing your notice to produce documents, did you 
have reference to the Defendant's notice to produce documents? 

A Yes. : 

Q And did you use that in part in drafting language 
such as the word “document” in Getontnatts Exhibit 6? 

A The word “document,” yes. The secretary used the 
same form as that. 

Q In other words, she copied more or less the defini- 


tion of the word “document” that we, the Defendant, had used 


in drafting our notice to produce? 


A Right. 
Q Now, when did you receive the Defendant's notice to 
produce documents? 


A Oh, I would imagine we received it -~- I really 
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eouldn't tell. <A day or two ae sands i would imagine. 

_ Would it refresh your recollection to look at 
Defendant's notice to produce documents, which I believe has 
already been marked as --- @ 

A I know this is dated September 20. Sometime between A 
September 20 and September 25. h 

Q Would you look at the upper right-hand corner of the 
Siret page and notice the stamp on that? 

A September 24. 

Q b-. Intrater was out of the country on this date, 
was he now? : 


A 


Yes, 


Q So that when you received Dedendankle pentbe to 
produce documents Mr. Intrater was not around and you had to 
draft this yourself? 

MR. INTRATER: That is not true. Y 
MR. Mc[TNERNEY: Now just a minute, Mr. Intrater. : 
May I caution you that you are not here to testify. 


INTRATER: I ai here to act as an attorney. 


TR. 


Are you saying I can't correct something you have stated? 


MR. MCEZNERNEY: You cannot testify or tell Mr. Brick 


you are unhappy with his testimony. 
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MR. INTPATER: lo hasn't even said anything yet. I 
am just saying I don't know han i received but the 
fact that this was originally filed with the U. S. District 
Court does not necessarily mean that is the date it was 
received in our office. This is all I am saying. 

MR, McINERNEY : You con't know when it was received, 
do you, Mr. Intrater? 

MR. INTRATER: No, I don't. 

MR. McTNERNEY: Because you were out of the country 
at that time; is that correct? 


MR. INTRATER: I am just saying that the date of 


September 25 does not reflect necess..rily the date it was 


received in our office. 

MR. McINERNEY: I think we already have Mr. Brick's 
testimony that you were out of the country at the time this 
was recvived. 

MR. INTRATER: That is correct. That is correct. 

IT m not saying that is not ao. I am just saying you refer 
to this cd..te of September 24 that was stamped on there by the 
Clerk of the Court, and you indicated in your next question 
that was when it was received in our office. 


All I say is that the date that it was filed in the 
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U. S. District Court does not necessarily mean that is the date 
it was received in our office. 


MR. McINERNEY: I think you have made your point, 


THE WILNESS: I would like to say this: Come to 
think of this, I think I prepared this thing basically in toto, 


even though I had discussed it with Mr. Intrater cobesousy: 


By Mr. Mcinerney: 
That is Defendant's Exhibit 6? 
Yes. 
And in preparing it you baa veteronee to the notice--- 
Notice that I had received. 
-- that you had received. 
I am positive of that now that I look it over and 
refresh ny recollection, and I did it because I wanted this to 


move along and Mr. Intrater was not available. 


Q When you did that, sir, you were acting as a lawyer, 


weren't you? 

A Yes, I was on that particular instance. In a two- 
man firm I might say it is pretty hard to distingui 4 between 
one and the other, but since then I have tried to stay out of 


this case completely and act just as a plaintiff, which is 
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difficult to do but I think I am doing it. 
MR. McINERNLY: Would you mark this next document as 
Defendant's Exhibit 7, please. ) 
: (The document referred to was 
marked for tdeniiptencion 
as Defendant's pinenee 7.) 
THE WITNESS: I have read it. | | 
By Mr. McInerney: | 
Q Now please describe Defendant's Exhibit 7 for us. 
A It speaks for itse)f£. It is a letter I sent to 
Delmar Walker, President of Funk's International. 


What was the purpose of that letter? 


To get his cooperation as a stockholde: . 


Q 
A 
Q As a stockholder? 
A 


Absolutely. You may say it is a legal letter, but 
I think I have a right to write to the president of a company 
that Io: stock in, a publicly-held company. 
Q Well, in what were os seeking his cooperation? 
A I want some of the facts of this case that he knows 
about. The letter spc aks for staunit, 
Q You were secking what we lawyers call discovery; is 


that correct? 
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A Tnat is correct. I think a stockholder has a right 


to ask officers of the corporation these questions that I have 
in here. 
Q Did you discuss this letter with Mr. eee before 
you sent it out? | 
A Yes, I did. And I felt it better come from me as a 
stockholder than from me as a lawyer. 
Q What letterhead did you use in sending that letter? 
A I don't recall. My secretary sometimes uses 
"Albext Brick." Sometines she uses "Brick and Intrater.” 
Q When she uses “Albert Brick" the letterhead is 
"Alb rt Brick, Counselor at Law,” is it not? 
A Yes, it is. | 
You don't recall which one she used? 
No. 


Do you make any conscious decision as to which one 


No. We leave it in her. 

In this case --- 

We don't run that kind of an office. 

It is a matter of chance, would you say? 


Absolutely. 
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Q And this might sane been written on the letterhead 
of "Brick and Intrater"? 

A Could have been. 

Q When you wrote that letter to Mr. Walker dated 
October 11, 1973, you were again furthering the law suit by 
seeking discovery; is eins correct? 

A Absolutely. As a plaintiff I think I have a right 
to further the lawsuit. I don't think I should go in a ~oxner 
and bo quiet like you seem to imply in your questions. 

Q Would you say that you were also acting, in addition 
to being the plaintiff, as attorney? 


A Not necessari® - in this letter to Mr. Walker because 


I think a stockholder has a right to go ahead and get informa- 


tion fro-1 a corporation, a president of a corporation, thst 
an attorney for a stockholder might have difficulty in getting, 
but don't forget, there is a very slim line of demarcation 
between being « lawyer and being a party to the suit. 

Because I am a lawyer I can'’: deny that anything I do 
you can say, well, he is doing it as a lawyer. You can infer 
that, byt actually my purpose in writing that letter was as a 
stockholder. But having legal knowledge, the letter might 


sound like a letter that a lawyer might send for a client. 
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Q Is there any reason why you feel inhibited in acting 
as a lawyer in this case? 

A Well, I have always been told that lawyers in their 
own litigation act as fools, and I am not going to be the 
lawyer in the case anyway. To begin with, I fil°1 this suit 
as a plaintiff, as a private stockholder of Punk Seeds, and 
the fact that I am a lawyer incidentally puts me in the spot 
I suppose of any lawyer who files a suit on behalf of himself 
could be accused of the same thing. I am suing as a stock- 


holder. 


Q What is the thing you referred to when you say 


“be accused of the same thing"? 

A Well, I mean if you are a lawyer and you file suit 
against someone, even if you have another lawyer handling the 
case and you are in his office, it is very easy to infer that 
I am acting both as a lawyer and stockholder, but I am actu- 
ally actiig as a plaintiff and stockholder. 

'  & Do you see any NE ae acting as a lawyer and 
stockholder? 

A No, I don't. That is why Mr. Intrater is handling 


this case. If I wanted to be both, I would have signed the 


pleas myself and carried on everything myself. 
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Q Isn't it the law firm of Brick and Intrater that is 


representing you? 

A . Yes, it is, but Mr. Intrater is the one who is 
handling this case. 

Q Now, referring back to Defendant's Exhibits 3 and 4 -- 

MR. INTRATER: As a matter of fact, I would like to 
point out that all these pleadings, unless something slipped by 
by error, all the pleadings that we have filed in this case 
indicate that I was the attorney for the plaintiff, Samuel 
Intrater, not the firm of Brick.and Intrater. 

MR, MCINERNEY: I am not “en that is accurate. May 
I refer you, for example, to the exhibit we were just going 
to discuss, Exhibits 3 and 4, which is a letter signed by you 
on the stationery of Brick and intone. 

MR. INTRATER: I think if you will review in your 
mind what I have just said, you will appreciate that I said 
unless something slipped by, all the pleadings that I have 
filed in this case have Scan ehabed by me, Samuel Intrater, 
and they have not been signed as the law firm of Brick and 
Intrater. That is all I said. 

MR. McINERNEY: Are you saying, Hr. Intrater, that 


Mr. Brick 4s inaccurate when he tells us that Bric’: and 
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Intrater is representing hin? 

MR. INTRATER: That is correct. 

MR. MCINERNEY: What is correct? 

MR. INTRATER: What you just said. 

MR. McINERNEY: That Mr. Brick is not giving us an --- 

MR. INTRATER: That he is inaccurate in saying that 
the law firm of Brick and Intrater is representing him. Who 
represents him in thir case is Samuel Tntrater. I am repre- 
senting him in this case and I have filed, as I said, unless 
something slipped by, I have fi.ed all the pleadings in the 
name of Samuel Intxrater. 9 

Ordinarily, sicnatures to pleadings are in the name 
of Brick and Intrater, but I have specifically signed these 
pleadings as Samucl Intrater. I sm his sebeenes ir thie case. 

MR. McINERNEY: Mr. Intrater, it may become neces- 
sary in this case to take your deposition, but until that time 
I'd like to ask you to confine yourself to objections and 
answers to questions that I wight put. iI don't think it is 
appropriate for you to suggest any answers to Mr. Brick, but I 
will now ask He, Deion if he adopts what Mr. Intrater has said. 

THE WITNESS: Absolutely. 


MR. INTRATER: In the first place, I was answering 
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a xuestion you just posed en ice ae secondly, I don't intend 
to sit here and allow you to lecture me. I will conduct 
myself in this hearing any way I see fit. Don't you try to 
teach me how to practice law. 

MR. McINERNEY: I think vou know as an experienced 
practitioner, Mr. Intrater, that there are certain boundaries 
with respect to what one does on a deposition even though 
there is no judge present here. 

: MR. INTRATER: I have no intention of allowing you 

to teach me how to practice a We have wasted enough time 

on this gobbledyssok. This has oes to do with the issues 
of the case. : 

By Mr. McInerney: 

Q Mr. Brick, referring back to Defendant's Exhibit 3, 
to which I was referring just previously before Mr. Intrater's 
statement, did Mr. Intrater sign Defendant's Exhibit 3? 

A Absolutely. I guess. I didn't sign it. It looks 
like his signature. | 

Q Ana@ that is on the stationery of Brick and Intrater? 

A Correct. 


Q And enclosed with that is the Exhibit 4 that we 


referred to previously, the answer to and copies of documents 
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demanded of plaintiff? 

A Right. 

Q . And I believe you told us that you gave the informa- 
tion on the basis of which that was prepared; is that correct? 

A That is correct. | 

Q Would you lock at Item 2 of — exnibit, and to put 
it in context I would like to refer you back to Defendant's 
Exhibit 2, which is Defendant's Notica to Produce Asiciiberit: 
which asks --- 

PY I don't understand what you are talking about. If 
you are asking me about No. 2, ask me. 

Q Well, I want to point out to you that your answ-r 
No. 2 in Exhibit 4 is in response to the demand, which is 
Ex ibit 2. Item 2 of that demand, which requests any documents 
relating to "attorney's fees, disbursements or other expenses 
in this action (including but not limited to your retainer of 
counsel for plaintiff in this action)." 

A Right. 

Q Now you answered that in Item 2 of Exhibit 4: 
"Court costs, $10.00; U. S. Marshal, $3.00." ¢ 

A Yes, I did. 


Q Now --=- 
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wn What is your question? Why are you taking so0 long 


to ask me the question? 

Q I didn't think you understood what I whe wacteie at. 

A Well, you ask me a question, and I see it. 

Q Is there any document relating to your arrangement 
with Mr. Intrater or a i: ts of Brick and Intrater --- 

A None whatsoever. | . 

Q -- with res. pect to this case? 

A That is correct. 


Q Who paid the Court costs of $10 and the Marshal's 


a. 
ws." 


fee of $3? 

A It came out of the law firm funds. 

Q Was it paid by check? 

A Check. 

Q- What is the arrangement that you have with respect 
to disbursements in this action? 

A None whatsoever. ; 

1 QO Well, I believe you told us it came out of the law 

firm's funds. 

A These two items came out of the law firm's funds. 


Q And that was not pursuant to any unjerstanding with 


Mr. Intrater? 
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A No, no understanding whatsoever. 


Q What understanding do you have with respect to any 


attorney's fee that may be collected? 


- just told you, none. 


Q If the firm of Brick and Intrater should recover any 


attorney's fee in this action you will share in that, will 


you not? 


A I don't know what the Situation will be. 


Q You are a partner in the firm? 


A I ama partner, but I don't know what the Court 


might decide as to that. If the Court decides that I am not 


~ 


to share any fee as an attorney, that will be it. 


Q But if the Court permits you to, you will? 


A Absolutely. 


Q And in accordance with your normal percentage share 


of the partnership -- I am not asking you what that is; is 


that correct? 
A That is correct. 
Q So that to the best of your ability you will attempt 


to recover a fee in this case as class representative or as 


a derivative suitor and share in that fee? 
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A I am not in a position to Say at this time if your 
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statement is correct. It may well be that whatever fee is 


paid will be paid directly and solely to Mr. Intrater. 


Q But to the best of your ability you do want to share 


in that fee? 

A I would like to. 

Q Do you see any reason why you shouldn't share in 
that fee? 

A I don't know. I think it is up to the Court. The 
Court will have to settle that situation. 

Q Have you ever acted inthis capacity before as a 
representative of a class or purported representative of a 
class? 

A I don't believe I have in a case like this. I don't 
recall ever filing a suit based upon being a stockholder in a 
company. 

Q Well, I was going to ask you that as well. You have 
never brought a derivative action before? 

A I can't recall. You know, I have practiced law 
since 1935 and I don't recali at ths present time of ever 
bringing a suit like this. 

Q And is your answer the same with respect to volun- 


teering to represent a class? 
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A Well, again, I will put it this ae I don't recall 
ever representing a class ina stockholder'’s suit, no, I doen't 
recall it. 

Q Well, in any other kind of suit? 

A Well, I “ limiting myself. Ikmay have been over 
the years I have represented more than one class of people in 
some other type of action. 

Q Can you tell us whether you did or not? 

A I can’t recall. 

Q I believe that your documentary demand would cover 
the check or checks i pay t':e Court costs of $10 and the 
Marst 1 fee of $3; but whether it does or not, we would 
request that check or those checks at this stan 

A I don't have them with me and you will have to make 
the see: 

Q Well, I have made the request. Will you produce 
them? , 

A That depends upon what Mr. Intratex wants to do. 

MR. MCINERNEY: Mr. Intrater, will you produce those? 
MR. INTRATER: If you can give me a good reaso:: why 
I should, maybe I will. 


Do you want to continue with the deposition? 


MR. McIKNERNEY: Well, the reason is that I think, 
first of all, our documentary demand requesting documents 
referring or relating to disbursem-nts covers those checks. 
Your piieas to that demand, without any reservation, I thought, 
gave us everything that we were entitled to. 

MR. INTRATER: Do you want to continue with the 
deposition? 

MR. MCLNERNEY: Well, you asked for a vaeeen. 

MR. INTRATER: Well, I would like you to put it in 


writing. 


Do you want to continue with the deposition? I have 


wasted enough time here. It's been an hour and a half in 
which apparently you are trying to attack whether or not 

Mr. Brick is going to get a fee in this oan. Now, I frankly 
don't see where that is any of your business. 

At a proper time I shall, if we prevail in this 
case, I shall petition the Court for a fee. If the Court -- 
if I at that time feel that perhaps Mr. Brick should share in 
that fee, that will be made known to the Court. If the Court 
awards me a fee, or if it says Mr. Brick should share in that 
fee, I don't see where that is any of your business whatso- 


ever. 
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As tar as any fees out of this thing, you have no 
say-so who gets a fee in this case. The Court does, and under 
those circumstances I really don't see on we are wasting all 
this time on this. | 

MR. McINERNEY: I think vm will leave the relevance 
of these questions to the Court, Mr. Intrater. | 

MR. INTRATER: I said I don't want to waste any more 
time, so why don't you continue with the deposition? 

| 

MR. McINERNEY: Well, I have a number of questions 
about this and I would like to return to Mr. Brick's testimony 
and ask him to what extent, if any, there is any understanding 
that he will not share in any fee that may be recovered by 
Mr. Intrater or Brick sok tareatas. 

THE WITIZSS: For the last tine, I will biwetts 
I have no understanding with him whatsoever. We have never 
discussed it. 

By Mr. McInerney: 

Q You have never discussed the subject of what might 
happen to the attorney's fee that might result from this? 
A No, we have not. 


Q Can you give us in substance, to the best that you 


can recall, what, if anything, your understanding with 
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Mr. Intrater is with respect to the whole conduct of this 
litigation? Did you discuss it with 41) previously? 

A Yes, I did. 

Q And what was the substance of that discussion? 

A That he was going to handle all the legal work and 
I would do what I — to help him get the facts together. 

Q Is it your testimony there was no discussion at all 
with respect to any fee? 

A Absolutely not, and I think I have answered that nc: 
about five times on the record and I don't think you should 
ask ne oe fux her. There was no discoseton as to what was 
going to happen to the fee. I happen to know --- 

MR. INTRATER: I don't want any further Atescesine 
on this thing. I will now state as if I were under oath that 
there has been no discussion between Mr. Brick and myself with 
regard to a fee or how a fee would be handled in this case. 
That has been answered any number of times and I am instructing 
him not to answer it again. 

By Mr. McInerney: 

Q When there is no discussion with respect to the fee 
in your law firm, Mr. Brick, the fee is shared, is it not? 


MR. INTRATER: Don't answer that. 


j 
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I would like the reporter to note for the record the 


time is now 11:35. We have gone at this since 10:15 and all 
the discussion has apparently directed some inquiry as to 
whether Mr. Brick is going to get a fee in this case. 

By Mr. McInerney: 

Q Referring you back to what has been marked Defendant's 
Exhibit 7, Mr. Brick, the next-to-the-last sentence in that 
exhibit states -- you are writing, of course, to Mr. Delmar 
Walker on December .1, 1973, and you state: "Of course, there 
are many other questions that I will need information on as 
this suit progresses to trial." : 

Now, is it the general division ot responsibility between 
you and Mr. Intrater that you will be the fact man ani he will 
be the law man on this case? 


A Well, whatever facts I can get for him I am going 


~ oo get for him, yes. I think that i. probably a fair state- 


ment. I am the plaintiff in this. 

Q What questions did you have in mind? 

A Well, one I have in mind is the timing of this sale 
ef stock to the public. 

Q By the timing, you mean how the timing was decided? 


A Yes. 
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Q When did you purchase your stock? 

A I believe in February of 1973. 

Q _ Which was long after the public offering; is that 
correct? | 

A Right. Months after. I don't know how long it was. 
The public offering I believe wag late in the surmer, and I 


bought it in Pebruary. | 
| 


MR. McINERNEY: Please mark that, Miss Reporter, as 
Defendant's Exhibit 8 and show it to Iir. Bris‘. And I will 
ask Mr. Brick to please identify it for the record. 

(Ti.a docunent referred to was 
marked for identification as 
De. ond nt's Exhibit 8.) 
THE WITNESS: Yes, sir. | 
By Mr. McInerney: : 
Q Would you describe that, p*2ase. 

A Well, the letter speaks for itself. November 2,'73. i 
Mr. Walker had suggested that I write to Mr. King. It doesn't 
show on here. It doesn't snow it is King on there. I am: 
assuming that is right. This exhibit does not show King. 

Will you look at it and tell me if the name King is on there? 


Q I believe it is, Mr. Brick, but you wrote the letter ™ 


] 
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Can you tell me if you wrote tc any other attorney in 
Lord, Bissell and Brook? 

A No, I don't believe so. 

Q Why did you write that letter? 

A Well, as a stockholder, I wsiuld like to gece the 
facts. You are refusing to give me the information, ani 
I want this information. I believe this will help our lawsuit. 

MR. McJNERNEY: Would you mark this next document, which 
is dated S-ptember 5, 1974, and appears to be a copy of a 
letter from Mr. Brick to a Mr. Porbegy as Defendant's Exhibit 
9. : 

(The documen: referred to 


‘was marked for identification 


Pas 
“ 
“ 
x 
Ds 
ba 


a3 Defendant's Exhibit &) 
THE WITNESS: Okay. 
By Mr. McInerney: 
Q Would you describe that for the record, please? 
A It is a letter dated September 5, 1973. 
From you to Mr. Forbes, President? 
Malcolm S. Forbes, yes. 


Who is Mr. Forbes? 


: i 
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A I think he is the editor and owner of Forbes 


Magazine. 


Q You wrote , “I am an attorney in Washington, 


D.C. and recently I filed suit against (PC International and 
was actually inspired by an article that appeared in your 
in the : 

magazine on page 18,, August he A973 issue"? baie 

Can you tell us when you read that? 

A I could not. Whenever I got it. It could have been 
before or after August 1. it wasn't very long either way. 

Q I believe you previously testified that this article 
actually did inspire this lawsuit; is that correct? 

A. That is correct. : ae 

Q And that previous to reading that article you had 
no idea of bringing a lawsuit against CPC? 

A That is correct. 

Q And inadiavely after reading the article, or 
shortly thereafter, you did tell Mr. Intrater about this 
and perticipated with him in the drafti-g of the complaint? 

A Well, I participated in ne sense that I told him 
all that I knew and what I felt about it, yes. 

Q And read the complaint before it was filed? 


A Right. 


i 


And gave him comments with respect to it? 


Right. 


Q Is there a previous draft of the complaint? 
A 


I don't believe so. And in our office we don't 
keep previous Scares, Even if we nave them we throw them 
away. We only keep the final product of our work. As I 
general proposition, I don't recall ever keeping drafts. 

: Q Now, in that letter you tell Mr. Forbes the civil 
action number of this lawsuit. Is there any particular - 
reason why you did this? ue 

A Yes. So that he would know that there was a 
case pending. If you say you have filed a suit, he might 
not believe it and if he were going to let me talk ta the people 

Wino prepared the article they would certainly like to know 
where the suit was and probably read ie batons they talked 
to me. 

Q What resulted from this inquiry of Mr. Forbes? 

A I think you have a letter there from somebody in 
his organization stating that they didn't like to discuss 
litigated matters, or words to that effect. 

MR. MCINERNEY: Would you mark that as Defendant's 


Exhibit 9-A. 
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ms-4 (The document referred to was : 
marked for identification as | 

| XXXXXXXK Defendant's Exhibit 9-a.) 
By Mr. McLnerney: : 


! 


Q Is that the response: to which you refer, Mr. Brick? 
A That is correct. 
Q Can you tell us approximately how long after you 


read the Forbes Magazine article you filed your complaint? 


ae A No, I can't. I.don't remember. We could get that 


information for you, I am pretty sure. We would be glad to 
give it to you. It wasn't too long after I read it. 


Q Well, actually I think «he record will shov that 


the date of your complaint is a day or two before August 1, 
1973, but I don't mean to imply there is any daecandetency in 
that. 
A August i. 
Q Before August 1, 1973. Your letter states that 
the Forbes Magazine article was dated August 1, 1973. 


A It is the August 1 issue. I don't know if it 


comes out two weeks before or when it comes out. 


Q But it does come out previous-to the date that it 


bears? 


I believe so. 
Q And that is customary, is it not? 
A I believe so. It wasn't very long after I read 


that article and made up my mind to file suit. 


Q Did you conduct any other investication from the 


time that you read the article and you filed a suit, andif 
s0, what was it? 
A No. The only investigation I conducted, I looked 
up the question of borrowing money to pay dividends and I 
was satisfied they were right on that Proposition and they 
were probably right on cverything ieee they had in the article. 
Q Am I correct, then, when your complaint alleges 
various matters on information and belief, that the only basis 
for that information and belief is this Porbes Magazine article? 
A Basically, yes. 
Q You say basically. Do you mean to qualify that in 
any way? 
r 
A ~ qualify it because since filing the suit and going 
down to the SEC I find that Funk, which was owned 100 percent 
by BICC, or whatever their name is, CPC International, Inc., 


even violated its own bylaws in declaring that dividend. 


Q My question was directed to previous to filing the 


complaint. 
A No. Previous to filing the complaint you are 
correct. Basically was the fact that I had realized that that 


dividend,in my opinion, was illegal or improper. 


Q So the complaint was filed solely on the basis of 


the article and, your legal research? 

A Right. 

Q Now, sir, after receipt of that response from Forbes, 
the response to which you refer is marked Exhibit 9~-A, 

did you have any further communication with Porbes Magazine 

since? : 

A None whatsoever. 

Q Is it fair to say they gave you no further 
information than appears in the article? 

A That is correct. - 

MR. NCINERNEY : Please mark that as Defendant's Exhibit 


19 for identification. r 
U 


(The document referred to was 
marked for identification as 
Defendant's Exhibit 10.) 

MR. McINERNEY: In order to save tima, perhaps while 


you are reading that, the reporte- would mark the next two 


ms-7 exhibits as 1] and 12. 


(The documents referred to were 
XXAXXXXKX 

marked for identification as 
Defendant's Exhibits 11 and 12.) 

By Mr. McInerney: 

Q Please teil us what Defendant's Fxhibit 10 is. 

A A letter to Mert Goldman, Securities and Exch. je 

Couseaisaion, September 1973. 
Q From Mr. Intrater? 
Yes. 


Did you write that? 


Yes, he wrote that. 
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Q Did he discuss it with you before it went out? 

A As aiutter of fact, I discussed it with him. Mert 
Goldman had called me on the phone and asked for a copy of 
the pleadings and I told Mr. Intrater about it. 

Q W:en did Mr. Goldman call you? 

A It could have baw uke same day or the day before. 
I don’t have any record of it. 


Q Had you known him prior to his telephone call to 


a 
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Q What was the substance of that conversation? 

A Well, the substance of the conversation was he wanted | 
a copy se hha pleadings and I got talking to him and he said 
that they had made some investigation and had not done anything 
about it and he wanted a copy of the pleadings in the case, 
so that when I told Mr. Intrater abcut it, Mr. Intrater 
dictated this letter to him. 

Q Did he tell you why he wanted a copy of the pleadings 

A No. 


Q Is that the whole of the conversation, as you 


A Basically as I recall it, that is the conversation. 

Q Now, in this letter Mr. Intrater uses sic piural, 
“I enclose ‘herewith a copy of our pleadings,” and “We have 
been contacted by attorneys for the Defendant and they have 


requested us ....” 


ral 


recall it? | 


A Where are you wawstnd from? 
Q I am reading from the letter dated September --- 
A Oh, I see. 
Q Have you found that? 
Yes. 


Do you know why he used the plvral? 


A No reason. 


MR. INTRATER: It is not the plural. It is the editorial 


MR. McINERNEY: Editorial? 
MR. INTRATER: The regal "we". I can give you any 


number of copies of letters where I sometimes say bt ae | 


sometimes say "we". That is my style of writing. 


By Mr. McInerney: 

Q Was this written on the stationery of Brick and 
intrate-? ) 

A I couldn't tell you. As I say, my secretary uses 
her own discretion out there and this is the first time in all 
the years I have practiced law that tha. as ever — in 
question. 

Q dould you look at the document that has been marked 
Defendant's Exhibit 11, wnich appears to be a letter from 
you to Mr. Belkin dated secsmedy 20. Did you actually 
send that letter? ; the 

A I certainly did. 

Q Was there any contact between you or your office 
and the SEC between the September 7 letter, which has been 


marked Fxhibit 10, and this letter, which is marked Exhibit 


11 and dated September 20, 1970? 
A I think I called Mr. Goldman up on one occasion 
ard he suggested I send a letter to Mr. Belkin when I pressed 
him for this information. 

Q What was the purpose of your call to Mr. Belkin? 

A To try to get the information that they had amassed 
in their investigation of this sale of stock to the public by 
cpc and Funk Seeds. 

Q Did anything else occur in the course of that 
conversation that you can now recall? 

: A Nothing except he told si oe it wasn't available 


to me and he didn't have the authority, and he gave me the 


name of his boss, Mr. Belkin, and suggested that if I wanted 


to pursue it to write to Belkin. 

Q And you ata that in your letter of September 20? 

A Right. 

Q That letter states in part, “At the ka ae 
wour Merton Goldman we sent a copy of the pleading to your 
office on September 7, 1973."° 

A Yes. 

Q And that is a reference to Mr. Intrater's letter 


and you were using theeditorial "we" or the regal "we" 


“ < ; 


at that time? 

A Right. It was the truth, because I signed this 
letter and he sent it, so it is a "we". I om not io, ease that 
was editorial. 

Q The "we" refers to the law firm of Brick and 
Intrater, does it not? 

A Yes. - 

Q Was this written on Brick and Intrater stationery? 

A I wouldn't know unlc:.5 Is. 7 the original. I 
again repeat, we never pay any particular significance to 
what stationery it is written on ielecos in one case. I am 
not a member of the Maryland Bar, and ey Intrater does a 
lot of practice in Maryland. When ee a letter on 
anything concerning a Maryland case at least the secretary 
has notice it is on his name alone. ‘That is why we have 


these different stationeries. 


Q Is that the only reason you have those different 


stationeries? 
A Absolutely. 
MR. INTRATER: Could we go off the record? 
(Discussion off the record.) 


MR. INTRATER: As I just said off the record, we hava 
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three types of headings in our stationery. One is just "Albert 


Brick, Counsel or At Law” with our local address. The other 


is “Brick and Intrater, Counselors at Law" with our local 


address, and the other is “Samuel Intrater” with a Maryland 
address. ; : | 

The usual practice in our office is that as ne as my 
own stationery is concerned, that will be used ~— n cases 
involving Maryland cases. I then use my Maryland stationery. 
That is not 100 percenttrue. For instance, quite often when 
I write a letter to the editor of the newspaper I will do it 
on my own so I will use my own stationery, but not always. 

The usual practice is that Brick and Intrater letterhead 
is used by me in just about everything except shaeeand 
stuff. 

Now, with vegan’ 0 Me. Brick's stationery, our secretary 
will ordinazily pull ont either "Brick and Intrater" or 
"Albert Brick” Lietoenent: for anything he dictates. Our 
sole real concern is with regard to Maryland stuff. She ‘s 
under specific instructions to use my Maryland stationery for 
that. Othervise, she will pick either“pDrick and Intrater" 


Or “Albert Brick“ for letters that go out from him, and 


ordinarily just the "Brick and Intrater" stationery for stuff 


a a a 
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that goes out for me. 

MR. MCENERIEY: Is it fair, Mr. iia abi that anything 
that bears your signature or is a file copy of a letter gent 
by you with respect to this case is -robably on —— and 
Intrater stationery? | 

MR. INTRATER: It probably is. Once again, x couldn’t 
say that absolutely 100 percent, but I would say $5. percent 
that is probably true. I don't recall except in vely rae 
occasions that she would use the Albert Brick stationery for 
me, and that is just when we a running short of the other 
Stationery or thatshe would use the Samuel Intrater stationery 
in something that doesn't have to do with Maryland. 

By Mr. McIn erney: : 

Q Mr. Brick, referring to this lettcr of September 
20, that is where I stopped quoting before it continues, 

"It has cone tc my attention that at some stage of the 
game your office investigated ine CPC Punk Seeds transactions.” 

How did that come to your attention? 

A Merton Goldman told me that they had it. 

Q In which conversation did he tell you that? 


A I believe it was the first conversation I had 


with him. I think I only had two or three conversations with 


him all t61d. 


e) What did he tell you about that investigation? 
A That they investigated it and they decided not to 
do anything about it. He wouldn't givam any of the facts. 


Q Did he tell you why they decided not to give you 


anything about it? | 
, | 
A No, he didn't. | 


Q Did you have some conversation with Mr. Belkin 


A I never have’ talked to Mr. Belkin. 

Q You ref-r in this etter toward the end of the 
first paragraph to "The information that I have requested." 

What information was that, sir? : 

A Well, whatever I had written in the letter to 
Merton Goldman, any of the facts that they had come up with. 

Q You go on to point out that "I am well acquainted 
with the Freedom of Information Act," and "I am — acquainted 
with the case of M. A. Shapiro and Company versus SEC." 


Is that an instance where in addition to developing the facts 


prior to writing this letter? ] 


in this case you were also acting as an attorney? 


A _ No, I think I was pointing it out to him because 


what I am interested in is the facts. You could say I was 
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acting as an attorney but migialiy 1 7agn't. I was trying 
to get these facts from hin, and I think as a plaintiff, I 
have a riqht even though I am an attorney, to try to develop 
the facts in this case in snite of the aspirations you have 
been casting, and I hope to continue to be active Be develoving 
the facts in this case. 


Q Do you keep track of the time you spend developing 


| 
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the facts in this case, sir? | 
A Ho, I don't. 


Do you keep a diary,?.. 


No 


A No, I don':. We never have. We don't practice 


law that way. 
Q Do you ‘cee a calendar pad on which Jou note 
ton like ccnversations? 
A No. We keep no records of telephone calls. I 
have a pad on which I have appointments. We usually throw 
those away after a very short period cof time. We runa 
two-man office. We don't have all the help that you have around 
here. We have one secretary, and wa are very busy and we have 
been doing that for years. 
Q Did you look at your appointment book when you were 


searching for the documents requested in our notice to produce 


documents? 

Would you do that? 

A - I don't have a lot of them and there is no purpose -- 
to see what? 

Q To see aheadiionse there is anything in that book 
indicating that you had an appointment with anybody with 
respect to this case or any notation of a conversation? 

: A I can tell you I didn't. 

Q You did not? 

A It would be futile to look at Lt. 

Q Why areyou so sureof that, sir? 

A z es not had anybody to my knowledge that I have 

had in the office to discuss this case with. | 


Q Or out of the office? 


. Or out of the offica, outside of the telephone 


- calls that I had from tims to time, as I outlined to you. 
Q And those would not be noted in your book? 
A No. 
Q Do you keep any record of your time spent on 
various matters in your office? 
A We do not. 


Q And so you would not have any record of the amount 


i. 
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of time you spent on this case; is that correct? 

A Absolutely not. As of now we have not any way. 
We neve had on cases. 

Q would it be fair to say that you have spent more 
time on this case than Mr. Int rater? : 

A Possibly, in reading more than he has Hout it. 

Q From the correspcadence it would appear that you have 
had more correspondence with people with respect to it. 

A Right. ae 

Q Is that a fair inc? cation? 

A I am a stockholde: .d 1 ‘oun a little something 
about stock and I am interested in this because this is my 
dollars involved in this. 

Q Would you look at Defendant's exhibit 12, please, 
which appears to be a letter dated, or a copy of a letter 
dated October 11, 1973, to Mr. Belkin. Looking at that, can 
you tell us whether you had any contact with the SEC between 
September 20, which is the dare of the previous Exhibit and 
October ll, the date of this exhibit, either written or oral? 

A None, except that I went down there and lookec at 
some documents, I believe, between that time, or it could 


have been in that area, but I had no conversations with 


anybody who actually worked fox the SEC that I can recall. 

Q Now, was this etter written by you or by Mr. 
Intrater, and before answering that ae, z would like to 
direct your attention to the fact that the name eonces 
Intrater appears at the bottom, but the initials oe es, 
| 
| 


ane 


appears at the lower Jeft~hand corner. 
It is possible I coul’ nave dictated this letter. 


| 
Was Mr. Intrater back in the country by October ll, 


I don't recall; I have no idea. 

Q This letter commences, "On September 20, i873, i 
wrote you ae the above case," and that reference is to 
Exhibit 11, the ietter dated <--- 

A That is the letter I signed. 


Does that help to refresh your recoilection? 


Q 
A No, it doesn't, but I am pretty sure I dicated this. 
Q 


This Jetter continues, “Please let me hear at 
cice. Otherw I will have to file a motion in the 
pending action to conpel you to deliver this by way of 
subpoena served uoon you. I am trying to avoid all this 
procedure, and as I pointed out in the letter, under the 


in the District of Columbia and the United States we are 


entitled to this information." 
Is that another instance of your acting as an attorney 


in this case? 


A Possibly, yes. | 
Q And you do hope to be compensated for your time 


\ 


in acting as an attorney --- 

MR. INTRATER: Don't answer that. | 

MR. McCINERNEY: Did you instruct the witness — to 
answer? 


MR. INTRATER: Do you want to read back what I said? 


(The record was read by the reporter.) 


MR. McINERNEY: Would you mark this next document as 


Defendant's Exhibit 13. 
(The document referred to was 
marked for identification as 
Defendant's Exhibit 13.) 
By Mr. McInerney: 
Q Yould you just identify that, Mr. Brick? 
A This is a letter from Merton B. Goldman of the SIC 
to me, dated October 16, 1973. 
Q The last or next to last pazagranh of that letter 


points out that if you disagree with the staff's position in 
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refusing to give you the files you have requested you have a 
right to have it reviewed by the Caanission, thatis the 
Securities and Exchange Commission. Did you in fact request 
that review? 

A Not as yet. 

Q Just to shorten this, Mr. Brick, apart from these 


letters and the conversation about which you have beaker ties. 
| 


have you had any other contacts with the SEC with respect to 


this matter? 


A None whatsoever. 


' 


4 


Q Now, sir, I show you a letter dated October 26, 
1973, which I will ask the reporter to mark as Defendant's 
Exhibit 14. 
(The Sactaat referred to was 
marked for identification as 
Defendant's Exhibit 14.) 


By Mr. McInerney: 


Q Can you tell us what that is, please? 


A That is a letter to “Norman Dicks, who I met one 
night about, I think the day before I wrote this letter 
to him and discussed the case with him, and he told me to 


write him a letter and he would see what he could do about 
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getting this information for us. To shorten it up, I have 
never neard from him since, never even talked to him on the 
telephone. 

Q What was the occasion of your meeting Mr. Dicks? 

A He was out to supper with myself and a retired 
Captain in the Navy, George Seamore. He i3 a friend of 
Seamore's. 

Q And this case just happered to come up in the 
course of the conversation? 

A Yes. He is a young lawyer who works for Senatc~ 


Magnuson and he suggested I write him. I had discussed it 


with him that the SEC had been refusing to give me this 


information. 

Q pid you have any other contact with Mr. Dicks 
subsequent to the writing of this letter? 

A I have just got throug) telling you I have never 
talked to him since I wrote the letter. 

Q This letter enclosed copies of the exhibits 
that we have just been locking at dated September 20, 1973, and 
October ll, 1973, and it states that both of those were 


written by my partner, Samuel Intrater. That is not quite 


accurate? 


A No, that isn't accurate. 

Q Is there any particular hina for that? Is it 
just an inadvertence? 

A | No, it is just an inadvertence on my part. 

Q Now, the lust line on the page, “Please be free to 
call upon me and we will be glad to discuss this at great 
length with you." The "we", I take it, 4s Brick and 
Intrater? 

A Yes, both of us. 

(The documents referred to 
were narked for identification 
as Defendant's Exhibits 15-aA 
XXXXXXXX through 15-£.) 
By Mr. McInerney: 
QO. In order to shorten tnis, Mr. Brick, I have asked 


the reporter to mark the next group of documents as one 


exhibit which is Exhibit’ 15-a, B, C, D and £. 
f 


A Right. 

Q I believe that 15-A is a letter from you to the 
Gilbert Brothers, is that correct? 

A Right. 


Q Now, without going through all of these, would you 
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just describe this series of correspondence as to what your 
purpose was in writing them and what information you received 
as a result? 

A I received no information. My purpose in writing 
was to get up there and talk to them. Maybe they ‘cna wend 
thing about this sets That was my purpose. I have never 
talked to them on the telephone or seen them, although I intende 
to at sometime when I am in New York at my leisure. 

Q Now, have you looked at each of those documents 


and will you identify then? 


A The letter of August 15 was to the Gilbert's. The 


letter of August 15 -- well, that was Exhibit 15-A. 15-5, 
August 15, is to Henry. 

Q Both of those were inch in os oo 

A Absolutely. 


And 15-C is the answer from Lewis D. Gilbert saying 


~——. 


he was going on vacation, and 15-D is my answer from John C. 
Henry. 

Q Poth of those were actually received by you? 

A Yes. And 15-E is my letter to Fenry. 

Q Now, apart from those letters, I believe you said 


you had no conversations with these gentlemen? 


A Right. 


Q Have you had any conversations or correspondence 


with anyone else with respect to this lawsuit other than the 
documents we have seen and the conversations which you have 
described in your eas thon earlier today? | 

A None, exceot I may halve received catia sid sent 
pleadings to several law firms. | 

Q Would you tell us who they would be? 

A I will be glad to furnish it to you but I don't 
remember it offhand. ~s 

Q How did those occasions arise? 

A Well, they called the office and got me and said they 
had read about this suit and would I send them copies of 
pleadings, and that was the extent of any conversation I had 
with then. oo 

Q And you did send the pleadings to them? 

A Yes. ‘ 

Q Did anything core of that? 
I saw that is the last I heard from them. 
No acknowledgement? 


No acknowledgement. 


How many such law fixms? 


“Mp: 
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A I think one was in Washington and one was in 
Chicago. : 
Q Would you tell us the substan@ of the eenietedbeiens 
you had with the lawyers when they did request copies of the 


Pleadings? 

A I think theone in Washington just asked) for it and 
the one in Illinois, 1 believe, did tell me on es 
that they were considering and would like to see what points 
I covered in the pleadings. 


Q They were considering what, sir? 


Maybe filing suit. 


A 
Q .Did they tell you whom they were representing? 
A 


No, I didn't ask them or anything. 

Q In neither case did you ask or receive the 
information whon they were representing; is that correct? 

A That is correct. 

Q Were there any other pentane that yoy had with 
any other law firms? 

A Not that I recall. 

Q Do you recall any other contacts with anyone 
else in this case Ovher than your Partner, Mr. Intrater? 


A No, I don't recall anybody else, 
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Q You read our notice to produce docments and 
searched for documents to respond to that; is that correct? 

A ' Right. | 

Q Were any documents withheld from us on any claim of 
privilese? 

A No, not that I know of. 

MR. McINERNEY: Mr. Intrater? ‘ 


MR. INTRATER: Do you want to go off the record again? 


MR. MCINERWEY: Yes. 


(Discussion off the record.) 

MR. INTRATER: On the record. 

What I just said off the record was you are not taking 
my deposition. ee I will answer. We didn't clain 
privilgon anything, period. 

By Mr. McLnemey: 

Q Mr. Brick, you brought this lawsuit and I am quoting 
from paragrap!. 3 of your complaint, "On behalf of himself," 
referring to you, Mr. Brick, “and others in the same or like or 
similar position or status in which plaintiff finds himself.” 


Now, that is an effort to describe a class, is it 


A I didn't describe it as such, but I assume it is. 


You will have to find that out from Mr. Intrater. 
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Q I would like to know from you, sir, what the class 
is thatyou claim to represent? 

A I don't represent any class. I hope to represent 
any body ses wink es join the action. 

Q You don't represent any class? 

A No, sir. 


’ 


Q In other words this complaint speaks of a class 
action, that really is not intended? 
A I don't know what the intention is going to be 
because if people want to join it later on after we file 
it, that is perfectly all right. ye 
Q But the only people that you anticipate re resenting 
in this action are people who will cone anc join you as 
parties to it? , 
MR. INTRATER: This complaint is on bandiuee’s. It 
really isn't sivinue for you to question him about this. The 
fact of the matter is it was my intention and is that this 
is to be a class action. It is to represent all the stockholders 
who are in the same position as Mr. Brick is in this positicn. 
By Mr. McInerney: 


Q Do you adopt that, Mr. Brick? 


A Yes, I would adopt that. 


% 
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Q In other words, you do claim to represent some 
other peopla who are not parties to this action? 

A well, 1f the court decides anybody who stands in 
the same position I stand in would be entitled to the | 
same benefit, I guess you are correct inyour statement. 

Q It is not a statement, sir. It is a question. 

I am trying to find out who those people are. how would you 
describe them? 

A I would describe anybody who is a stockholder. 

Q At any time particularly? 

At any particular time, oo 

Q I mean are there no time boundaries to your 
statement? 

A Oh, it is from the time that the stock was solc to 
the public. 

Q You were not a stockholder at that time. 

A I know it. 

Q You became a stockholder, I believe you testified, 
in February. 

A That is correct. 

Q Of this year. 


A That is correct. 


Q So you do not claim to be in the same position 


as people who bought during the public offering, do you? 


MR. INTRATER: That is a legal position and as the attorne: 
I will say yes, he is. He 4s in the same position. He is 
in the same position as all the stockholders. They are in 
the same position he ig in. 
MR. McINERNEY: Regardless of when they bought that stock? 
MR. INTRATER: That is correct. 
By Mr. McInerney: 
Q Was this a subject of discussion Letween you and 
Mr. Intrater, Mc. Brick? 
A We discussed it. 
Q And what did you discuss about it? 
A I think that is confidential. Anything I tell 
my attorney is really confidential. I don't think I ought 
to answer it. 
Q Is 4t confidential as to who it is that you claim 
eb capeanant in this case? 
MR. INTRATER: Not at all. We have already said he 
represents all the stockholders. Now, with regard to 
conversations I had with him, very frankly the conversations 


I had with him were with regard to legal research that I had 
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conducted in this case and on the basis of that legal research 
I came to the conclusion that he had a right to represent 
himself and all other stockholders reqardless of the time 
they purchased the stock. That is my legal research and 
you have no right to inquire into what legal research I did 
and the conversations I had with regard to that. 
By Mr. McInerney: 
Q Mr. Brick, whose idea was it to bring this as a 
class action? 
A i think it was Hr. theeakar’s. 
MR. McEJERNEY: Would you mark as Defendant's Exhibit 
16 this oversized piece of paper. 
(The document referred to was 
marked fc. identification was 
Defendant's Exhibit 16.) 


By Mr. Mcinerney: 


Q Would you tell us what that is? 


A That is a statement from Loeb Rhoades. 
And does that reflect your acquisition of Funk 
stock? 
600 shares of Funk Seeds International, Inc. 


Purchased when, 3ir? 
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A Sometime in February. This shovs it as°3/7/73. 


Q You think it was in Pebruary but the dccument iadi- 


cates it was in March. 

A I actually placed the order in February. 

Q Do you still own that stock? 

A Yes. 

Q And i. that your only acquisition or transaction 
in Funk stock? 

A Correct. 

Q So you have not suffered any loss on your purchase 
of that stock? 

A Not as yet. 

Q Well, how did you come to buy that stock? 

A On the recommendation of Vern Jacob, who is a 
broker for Loeb Rhoades. He suggested I sell Phillips 
Petroleum 1d buy Funk Seeds. 

Q Did he tell you why? 

A Yes. He said that the seed comnanies were very much 
in vogue and he was afraid that Phillips Petroleum would go 
down. 

Q Did he chow you any documents in connection with 


your vurchase of Funk? 
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A No. He called me from New York and he sent me 
some in-house statement which I threw away. 

Q ° In-house stateuent you mean of loeb Rhodes? 

A Yes. 

Q Can you give us some description of what that 
statement was? 

A No, I have no idea. 

Q How Jong was it? 

A Tt wes chort. A. neue ar tro at most. 

@) And srproninately what would the date of that 
‘hese been? 

A “Wall, if you give me the other exhibits, the 
exhibit shoving the date of the order --- 

Q Is this the exhibit to which you refer? 

A No. This is the same as this. Don't vou nave 
a stock order showing the date that I bought the stock? 

Q I don't beliewe we have, sir. 


A Well, if you doen't have it. Anyway, before I 


bought the stock he talked to me on the telephone and sent 


that to Te ant then called me another time and I said, well, 
go ahead and do it. 


A little short in-house statement as I recall. 


Ww 
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Q Can you tell us approximately what the date of that 


would have been? 

A It was probably a week or sc ti dee I bought it 
in February. 

Q Is there any other way that you can identi fy that 
statement? \ 

A No. I wouldn't know it if I saw it. 

Q Do you remember what it said? 

A No, I do not. It just talked about Funk Seeds 
and the fact that it was going to be a demand when hybrid 
corn and so forth. It praised the nase industry. 

Q I am sorry. I didn't hear something there. 

A Read it back. ) 

(The record was read by the reporter.) 

By Mr. McInerney: 


Q It praised the whole industry. Is that what you 


Yes. 


Can you recall anything else about that document? 
Nothing other than what I have just mention. J. 


pie he send you any other dccuments with respect 
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A Not until after I think I filed suit he got me a 
red herring or a prospectus. 

Q And is that the only other document that ae have 
seen from hin? 

A That is right. Well, he may have sent me documents 
in the meantime. In the meantime I have gotten sohe reports, 


the annual report, since I have been a stockholder, but he 


| 
didn't send it to me. The only thing he sent to me after that 


was whatever squibs his house has. He is a fellow when you 
buy a stock from him, whatever he sees in the newspaper or 
whatever they put out, they will send you a piece of the 
literature. 

(Discussion off the record.) 

MR. “cLIERNEY: Back on the record. 

By Mr. McInerney: 

Q Mr. Jacob is in the New York Office of Loeb Rhoades; 
is that correct? 

' A Right. 

Q Now, did you look at any other document in 
connection with your purchase of Funk Seeds stock, other than 
the one you have just described? 


A Not before I bought it, no. 


Q And did you have any conversations with anyone 
with respect tc it other than the conversation you have just 


described? 


A Nothing but my conversations with Vern Jacob, and 1 


| 
don't recallhow many we had. 


Q Do you recall anything else that was said in the 


course of those conversations? | ‘ 


A No, I do not. ! 

Q Now, subsequent to the filing of yur complaint, 
apart from the letters that we have seen and the conversations 
you have described, hava you communicated with eny other 
Funk stockholders? 

A Some fellow called me up sik day and told me that 
he was a Funk stockholder but that is the only cne I think 
I have hae contact with. f 

Q Do you remember his name? 

A No, but I can furnish that. I think I may have 
it somewhere in some notes or something. 

Q If you would, please. What would those notes con~ 
sist of, six? 

A I just wrote his name down. 


Q On a caiendaz pad or something like th :t? 
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A No. I think on a piece of paper in the files. 
lir. Intrater has. : 

Q . Approximately when was this piatereatione 

A I don't recall. It was after I filed suit. I have 
never heard from him since. 

Q Did he say what prompted him to call? 

A Well, I think there was an article in the Wall 
Street Journal that I filed suit that he had read and that is 
the reason he called. 


And did you ask him to join with you in the 


I don't believe I did. 


Have you asked cnyone 2lse to join with you in 


vain Lane? 

A’ I told you, Mr. Desser. 

Q That is the gentleman’ from Maryland? 

A Yes. : ¢ 

Q Now, in your anes to our request for documents 
you sated in part, "It is true that at the proper time fron 
my standvoint I will contact many companies, persons, seuate 
and groups, including any Furk or CPC director, officer, 


employee, representative, or shareholder.” 
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What do you intend to say when you contact those peonle? 


A I couldn't tell you now. I am just going to 


try to get the facts. 


Q Do you have any specific people in mind or do you 


intend to contact --~ 


A I am going to contact anybody I think has any 


knowledge of this. I am certainly going to contact the 


associates. I am sure ny partner is going to take depositions 


of the president of CPC and probably Funk and a lot of other 


people and I an goina to personally, if I can get any leads 


that I can, that I can turn over to him to help this case. 


0 ‘chat would the purpose be in contacting sharcholders? 


A Well, the purpose in contacting shareholders would 


be maybe they would want to join the suit and maybe they can 


give me information that they know about when they may have 


had contact with some of these associates who would divulge 


to them the facts that might help in this case. 


4 
Q Now, do you feel free to contact any Funk 


sharcholders with respect to this case and solicit their 


particivativn in it? 


A Not as such. I am not contacting them with the 


purpose of soliticing, but after they know I have got a suit 


filed, if they want to join, they are welcome to do it. I am 
not going out and looking for it. Up to now, as I told you, 
the ate cas who talked to me were telephone calls that I 
got and the only one who suggested joining is Mr. Desser. 
Q He suggested joining or you suggested? 
A Well, I suggestec to him when he told ne that he 
his attorneys to file suit on it and that I filed 
they did. | 
Do you feel that you. sort of preempted the field 
by filing our own suit? 
A Not necessarily. I don't see why others can't 
file suit if they want to, but I suppose unless there are suits 
that have been filed I don't know about, probably 1 have 
covered the qround. I don't know. You arein a better position 
to tell me. Have other suits been filed? 
Q No, sir. 
A Well, maybe I ee it. 
Q Now, tis answer to our request for documents, which 
you signed and which has been marked as Defendant's Exhibit | 
4, I believe, states that “At the vrmer tine from my 
standpoint I will contact ...* then skipping “any Funk oe 


cPc* ... st:inping ccain, ‘'shareholder.” What did you nean 


by that? 

A Well, when I get the facts, when our discovery is 
through and so forth, I may write a lektex to everyone of 
the stockholde:s, get the stockholders list -- I think I have 
a right to do that -- and tell them what I have come up with. 


And I firmly intend to do that as the plaintiff in this 


Do you know how many shareholders there are? 
No, but I would imagine they are in the thousands. 
Q And you intend to contact all of the:.? 


A I probably will by literature or something. Once 


I get all the facts firmly set in this case I certainly am 


going to contact them. 

Q Was this conversation with the gentleman from Loeb 
Rhoades the first time you had ever heard about Funk Seeds? 

A I think basically. I could have possibly heard 
ef Funk Seeds because I do ae a lot of literature. 

Q But you do not specifically recall; is that 
correct? 

A It didn't make an impact. If somebody said 
Funk Seeds, I would have known there was a company like that, 
but I didn't know eoenine about its real background or worth 


or anything. 


154 


Q Did you di.cuss your purchase of Punk stock with 
anyone else? 

A . No, I did not. 

Q Now, your complaint also states that your action 
is brought on behalf of Punk Sceds; is that correct? 

A Yes. } , 

Q Is that what is commonly known as a derivitive 
action, Mr. Brick? 

A You weuld have to ask Mr. Intrater but generally 
I would say probably yes. : 
.g What is the claim that you are as.ierting derivitively: 
A Well, all these wrongs that were done to Funk Seeds. 


Well, cou?” you specify? 


Well, the dividend for one. 


Q Anything else? 
A 


Well, even the sale of the stock as I talk about -- 


you know, the way these associates faded out of the picture 


shorcly after the public gale. I thin’ that the monies that 

the Defendant in this case acquired out of that should really 

belong to Funk Seeds International. : 
Q You think that the monies that CPC obtained by 


selling its stock in Punk Seeds --- 
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A S:ould really be assets of Funk Seeds. 

Qo. I will return to the dividend in a moment, but 
apart from the dividend is it your position that whatever 
CPC got on its sale of Funk's stock belongs to Funk? 

A It should Lelong to Punk, absolutely. | 

Q Will you enlighten us as to why you say that? 

A Well, the reascn I say that is because te the 

| 
fact that if it turns out that CPC Int: :ational, Inc. 
violated any of the laws, I think tho benefit that they have 
got should be turned over to Funk. That is my feeling about 


the whole thing. 


Q Is that your cor->laint? 


A No, but I say it is on behalf of Punk Seeds, and 


I feel that any damages should go to Funk Seeds. 
Any damages that Funk Seeds can show against CPC through 
this suit they should benefit. 
Q Do you think Funk was damaged by the sale of its 
6 tock ? 
, A Greatly. Indirectly they weren't damaged as much 
as the stockholders, but the Stockholders are entitled to 


have Funk Seeds with assets that are now under the control of 


cPC International. 


Q Which assets are those? 


A Well, what they got from the sale of the stock 
and the dividends. ; 

Q Do you regard what CPC obtained on its edie of 
Funk stock an asset of Funk? | 


A It should be an asset of Funk for any damages that 


we are entitled to recover. 


Q You keep using the word “damages". What damages 
do you refer to? 

A Well, if they violated the law in the way they 
gold this stock to the public, the benefit of that shoud go 
to Funk Seeds. Any damages that the court should find against 
Cpc, that judgment should be paid to Punk Sends. 

Q Are you able to specify the ¢exages any more 
than what you have just said? 


A No, I am not. That 4s going to be up to the 
court. ; 

Q Now, prior to filing your complaint, did you 
make any demand on Funk Seeds Intemational or its officers or 
directors that they briny an action against CPC? 


A No, because I felt it was futile. 


Q And since that time you have not done so either; 
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is that correct? 
A No, I have not. 
Q - You mentioned previously associatcs. Tell us 


what you mean by that word, ple.iseé. 


A Well, when I ran into it they had a number of 


companies that were associated with Funk Seeds vie woula be 
given Funk Seeds and they would plant and develop it and so 
forth and sell it in a given area. Those were cen aces 
that I refer to as associates. ?.3 a matter of fact, when I 
finally got the prospectus, that is what they called it in the 
prospectus. 

Q You got that after filing your com>laint?: 

A That is correct. 

Q Now, you mentioned the termination of asscciates.~ 
What did you mean’ by: that? 

A Well, in the prospectus they claim that the 
contracts with associates ran from year to year, but the averace 
one had been in effect 30 years, and yet it appeared that 
shortly after this stock was sold to the public the associates 
started pulling out and as the Forbes article indicates, it 
was possible that CPC and Funk knew before this stcck was 


sold that thatmight have been a factor or they had such facts 
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that thoy should have disclosed to the public concerning that. 
9 Well now, would you please try to specify when 
that happened? You said something --- 
A Well, it appeared in the prospectus that they gave 
the people who bought the stock when they went ern Oe ——w 
Q I am sorry. I perhaps wasn't clear. When did 
this termination of associates occur? a 
A According to what I hve read in the wall Street 
Journal and the Forbes articie it occurred wit‘in months, like 


six months or so after they went public. 


Q You can't specify any better than that? 


A No. When Mr. Intrater gets the discovery it 
will determine that, but I am just going on what I have read 
in Forbes and there was a Wall Street Journal article I read 
one time. 
Q Did that happen before you acquired your stock 
in Funk? ; 
; A -w.No, I don't believe it did. It outa have and 
I couldn't have known about it, but I read about it subsequent 
to the time I acquired the stock in Funk. | 
Q Do you know why those terminations occurred? 


A No, I do not. That is what we want to get on 
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discovery. Mr. Intrater is going to have to eet that. 
I might say that some of these cerminations could have taken 
place before I bought the stock but I didn't know it at the 
tire. | 

Q Didn't the Forbes article refer to the lecpiemieis 


A Yes, it did, absolutely. That is where I got it. 


Q And do you recall that it stated in part, "During 
| 
the closing months of 1972, the termination of contracts between §@ 


seven franchise assoctated companies and Funk Seeds was’ 


announced"? aa i 


A I think it ‘.:ad it in there, but I -Aaidn't know it 
at the time I bought the stock. 

Q Have you or Mr. Intrater been in const with any 
of these associates or anyone representing them? 

A I can only anauk for myself. I have not been 
in touch with them. 

Q Do you know whether Mr. Intrater has been? 

A To my knowledge, he has not. 

Q So far as you know neither you nor Mz. Intrater 
have had any contact with any of the associates whether they 
have terminated or nct? 


A That is correct. 
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46 Q tow, you have been in practice with Mr. Intrater 


for sometime and I think you have said that you have never 


previously acted in the capacity in which you now seek to 


act, that is, as a class representative or as a person bringing 


| 
a derivitive action; is that correct? | 


A That is correct. ae 
Q Do you know whether Mr. Intrater has oe done 
: or | 
MR. XNTRATER: I object to that. Would you mind stating 
what legitimate purpose of inquiry there is to — of 
, lawsuits I have Filed in the past? os 
MR. McINERVEY: Of course it goes to your wink ticetians 


to represent the class you seek to represent. 


INTRATZR: Don't answer that. 


MR. 


As far as my qualifications to represent anybody are 


concerned my reputation in this jurisdiction is established 


and I will put it up against your reputation anywhere that 


you practica law. I consider your inquiry as to my 

qualifications not only insulting but have absolutely nothing 

to do with this lawsuit. : 
MR. McINCRNEY: I am not going to argue it at great lengtn, 


Mr. Intrater, but I believe the law is that when you put 


yourself forward as a champion of a iarge ee court has 
a right to know whether or not your are qualified to do so, 
and I am not questioning your commetence as an attorney. I 
am sin lying asking whether you have had any previous experience 
along these lines. | 
MR. INTRATER: If you want to make sone gece ie motion 
in court for my discharge as an attorney, go right eine and 
do so. | 
MR. McINDRNEY: Off the record. 
(Discussion off the ese 
MR. McINEIMNEY: We have no further questions at this 
time. 


MR. INTRATER: I have just a few. 


CROSS~-EXANINATION 


By Mr. Intrater: 


Q I show you Defendant's Exhibit No. 6, which is 
Plaintiff's motion to produce, directed to the Ne fendant. 
Isn't it a factthat from the commencement of the action up 
until the time that I went away on vacation I discussed with 

you the necessity of getting information and documents from the 


De fendant? 


MR. MeZNERNEY: I object. 
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THE WITNESS: Absolutely. oe 

MR. MCDIERNLY: You answered before I could object, 
Mr. Brick, but I am going to object to your counsel nnkh ne 
statements and then asking you to affirm them. I think since 
you are partners in the same law firm chere is seadiivety no 
justification for that. 

MR. INTRATCR: You can answer the ctieeton, | 

THE WITNESS: I have answered it. 

By Mr. Intrater: 

Q And isn't it a fact that prior to going away I 
discussed in considerable detail most of the ite 3 that I 
would want them to produce? 5 i : | 


A Absolutely. : ee oo H 


% . 


MR. McINERNEY: I have the sane objection. 


By Mr. Intrater: 
Q Now, with regard to Exhibit Ny. 7, I show you 


this letter to Mr. Walker, operas, of Punk Seeds Inter~ 


national, dated October 11, and ddonti tes as Exhibit No. 7. 


Do you recall my telling you prior to writing this 
letter that I felt we could probably get more information 


fron him ifyou wrete as a stockholder than if I wrote as an 


attorney? 
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MR. MeINERNEY: Same objection. 
THE WITNESS: f do recal} that. 
By Mr. Intrater: 
Q . And wasn't that the reason that you wrote “— 
letter rather than I writing the letter? | 


A Right. 


| 


Q Now, with regard to Exhibit No. 9, this is a 


letter to mr. Forbes conce ming & possihle discussion of the 
facts in this case and with his emp loyees,. 

Would yu describe for the record what is the normal 
practice of our firm with regard to whether we investigate 
factual things or whether we have clients Provide the factual 
information oo oe : 

A Most of the time we have thc Clients do ‘ It is 
Seldom that we do it ourselves. 

Q ° And fs that because of the size of our firm? 

A Absolutely. 

Q And en's that the normal and customary practice, 

“that our clients are the ones that dig up the information and 
Present it to us? 
A Yes. 
MR. MCLNERNEY: 1 would like to note a continuing objection 


to all of this, 


By Mr. Intrater: 

Q Now, with regard to Exhibit No. ll, the letter 
to Mr. Belkin, I would like to show you thie letter and ask 
you to look at it real quickly. 


A Yes. 


Q Do you recall who it was that actually 


through legal research and read the case of Shapiro versus 
SEC cited in that letter? | 
A You did. You told me to include it in the letter. 
Q And in fact hadn't we previously had a conversazion 
in which you asked me whether or not a had a right to get 
this information from the SEC? ? 
A We sure did. 
Q And as a result of that conversation I went out 
and did the legal research? 
A That is correct. 
Q Isn't it true when I came in and gave you the legal 
research I told you what I wanted you to say to Mr. Belkin 
in your letter to him? 
A That is correct. 
Q And in fact the statements and items contained 


in this letter, aren't they in fact things that I told you 


to tell Mr. Belkin? 
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A That is correct. 
MR. McLNERNLY: I don't want to keep interrupting you, 
Mr. Intrater. I simply note the same objection +0 all of: 


your cross-examination so far. 


Cross-examination should be in quotes, Ms. enabene. 
MR. INTRATER: r won't answer that. If you just want 
to get nasty with me you can do that, too. 
By Mr. Intrater. 
Q Now, you were questioned on rack examination 
as to whether it was my idea to bring this as a class 
action. In fact, isn't what soouenee when you told me about 


this whole ting we disc ‘sed it and that I did legal research 


° 


and you questioned me thereafter as to whether I felt 
a class action was proper and I told — that I did? 

Isn't that what happened in this case? 

A That is correct. 

e And as a result of that I prepared the conplaint 
in this case? 

A That is correct. 

MR. McINERNEY: Same objection. This is not cross-~ 


examination but a statement by counsel. 


MR. INTIATER: I have no further questions. 


52 REDIRECT EXAMINATION 

XXXXXAXRXXX By Mr. McInerney: ‘ 

Q ° Referring to Exhibit No. 6 that es kee 
showed you, your demand to produce docuuents, that I believe 
you testi fied eveiicuds you drafted, . would you give us the 
substance of the conversation that you and Mr. Intrater had 
with respect to what kinds of documents you had asked to*’ 
be produced? : 

A Well, I don't recall exactly, but all during the 
time when we were talking ane 1¢ we were anxious to eet to 
this point and he would tell me what he thought we iiahe to ask 


for. 


Q Would’ you identify any portion of the documentary 


demand that was suggested by Mr. Intrater? 


A Offhand I can't because I don't recall. I am sure 
that No. 7 was completely his idea. 

Q Anything else that you can now recall? 

A Specifically right now that is about the only 
one that I can recall specifically. And I think No. 10, 
because anything that dealt with the dividends, he had 
discussed that with me at great length before we ever did 


this, $0 anything that deals with the $13,500,000 actually 
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comes from Mr. Intrater. 

He had quite a few questions on that. 

Q - Can you icentify any others, other than 6 and 10? 

A Let's sce, 6, 10, there is 12, 14. | 

Q Are you ¢eliine us that each of those were suggested 
by Mr. Intrater? | 

2» Well, in substance, yes. 

Q What do you mean by that? a 

A well, he toid me that «hea we asked for this to 
make sure that we had a lot of inf cmation, a let of questions, 


a lot of information. We wanted a lot of information on the 


loan of $13,590,000 from the Chemical Bank. 


Q Was there a prior draft of this document, Defendant's 


Exhibit 6? 

a we. 

Q And this document was created by you while Mr. 
Intrater was out of the country? 

A That is correct. 

Q ° Is it normal practice in your office to have your 
Clients draft notices to produce documents? 

A No. 


Q isn't it normal for you to have them write to 


ead 


attorneys such as Mr. King of the Chicago law ftirm? 


A No, except in this particular case I am a stockholder 
andI am in the firm and I am an attorney, and I think I am 
competent enough to Speak to them and he thought that since 


| 
I was a stockholder, even though the fact I am an attorney, 


| 
| 


I was the one who should have written that letter. 
Q Do you normally have your clients write to the SEC 
and to the Magnuson Committee? | 


A No. Once in a while we do have them write to 


their Congressman or agency, but again, I am not only the 


= ? 


litigant, I am the Plaintiff, and the fact that I am an 
attorney makes it more proper that I write it. If it is 
all right for a stockholdsr to write, I am writing as a 
stockholder as well as an attomey. 

Q Now, aporoximately how many hours have you spent’ 
on this case to date? 

A I probably have spent maybe five or six days in 
tine. 

Q And how many days has Mr. Intrater spent or how 
many hours? 

A I couldn't tell you. 


MR. INTRATCR: Don't answer that. That is none of his 


business. 

Ly Mr. McInerney: 

Q - How do you expect to be compensated for the 
time you are spending on this case? 

A Well, as I said before, if the court doesn't 
allow me a fee, that is just the way it is. I eannet to 


aoe 


be compensated because if Funk Seeds ‘Company can recover 

oe of this senaes: thatis now being wrongfully held oe 
Defendant in this case, it will increase the assets of Funk 
Company and my stock will go up and Pe ta at least be able 

to get my money and maybe a profit out of its because if this 
$13,500,000 was On improper dividend and it is decreed that it 
really belongs to Funk Seeds, by my reasoning, es it is 


right or wrong, I think there is approximately three million 


shares out, a little less than that, that would add four or 


{ 


five dollars of assets to Funk Seeds, and if I am right about 
the rest of it, it would increase the liquid assets of Funk 
Seeds by as much as the recovery would allow it. 

And I expect that will be of benefit not only to me but 
other stockholders who sit in the same ~oots that I am in. 

Q Do you expect,in addition to any increase that may 
come about in your 600 shares of Funk Seeds, any additional 


reward? 


ry 


A No, I do not. Except as I told you before, if 
the court should allow me a fee. It is up to the court 
100 percent. I firmly don't believe they will, but they 
could, and I am not saying that I would turn it down if the 
court allowed it. : 

Q Isn't it your intention to have a fee application in 
this case? 

A i. not my intention at the present time but 
I can't commit myself to the future. 

Q Well, if Brick and Intrater is awarded the fee, 

“ge 

you will share? 

MRe THLRATER: Brick and Intrater is not the attorney in 
the case. The attorney is San sik vicen: 

By Mr. McInerney: 

Q Referring back to the document you drafted, HMr.' 


Brick, which we have identified as Defendant's Exhivit 6, it 


calls on the Defendant to produce certain documents, “At 


the offices of Brick and. Ttntrater"; is that correct? 
A That is correct. 
ad Where else would they? That is the office. 
office is not owned by Samuel Intrater as such. It is 
a partnership, Brick and Intrater, if you want to get 


technical. 
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Q Do you and Mr. Intrater have any written partner- 
ship agreement? 

A No, we don't. 

MR. INTRATER: Don't answer that. 

By Mr. McInerney: _ |. 

Q Do you have any understanding as to sharing in 
benefits that may accure to either of you with respect 


to practicing law? 


MR. INTRATER: Don't answer that question. lie has 


no right to pry into our partners..ip and our relavionship 


together. I am just astounded. 

By Mr. Mec nerney: va 

Oo Be eithas of you earn any — fron practicing 
law in which the other does not share? 

MR. INTRATER: Don't answer that. 

“R. McINERNEY: No. further questions at this time: 


(Whereupon, at 1:15 p.m. the deposition was concluded.) 


¢ 
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I have read the foregoing pages 
2 through 109, inclusive, which 
contain a correct tranceript of 


the answers macs by re to the 


questions therein recorded. 


» 


CERTIPICATE OF NOTARY PUBLIC 
I, Doris Burns, the officer before whom the 
foregoing deposition was taken, do hereby certify that the 
witness whose testimony appears in the foregoing deposition 
was duly sworn by me; that the testimony of said nae was 
taken by me in shorthand to the best of my en ee there- 
after reduced to typewriting under my direction, tliat said 


deposition is a true record of the testimony given by said 


witness; that I am neither counsel for, related to, or 


employed by any of the parties to the action in which this 


deposition was taken; and further that I am not a relative or 
employee of any attorney or counsel employed by the parties 
thereto, nor financially or otherwise interested in the outcome 
of the action. a 


Notary Public in and for 
the District of Columbia 


; 


My Commission expires 
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UNTLED STATES DISTRICT COURT Zz ¥ 3 7 J 
SOUTHERN DISTRICT OF NEW YORK 
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to oe ee Oe Ot Oe 66 6 6 Ot OO OF Re OO me ee Oe we eee x 
k ALBERT BRICK, : 
pe Plaintiff, : 74. Civ. 4938-LFM 
ro d 
i: : 
-against- MEMORANDUM 
ee 4 ' 
Cw g i) $e aly Le La i ia 
oe CPC INLERNATLONAL JNC,, : SoTRI 
s 4 co) eiLeo (9 
a Nefendant, : fh) p 
ae * gen cog 86 OS 
*) Se A ee “ Ms 
4 *% . D.OF N. 4 
v4 MacMAHON, District Judje. 
| 
a Plaintif€ »oves for class action certifica- 


tion, pursuant to Rule 23, Vod.R.Civ.P. Defendant op- 
i poses the motion primarily on the ground that plaintiff 
Ld will not fairly and adequately protect the interests of 


‘i ‘ the class. 


4 The waended compJaint contains three counts: = 
i charging defendant with fraud and negligence in the sale 
of securities, Plaintiff alleges that defendant, who 

rs was sole owner of Funk Sccds International, JInc., made 

a public offering of the Funk Seeds stock in the summer 


of 1972; that at the time of the offering defendant ki wv 


a a ee ee ee ee 
3 ad - 


that several companies who had major contracts with Funk 
Seeds intended to terminate those agreements 5 that can- 
cellation of those contracts would probably result in 
severe losses to Funk Seeds and involve extensive Titi 


gation; aid that these Sacte were not disclosed by de- 


fendant in the prospectus {issued at the time of the 


offering. 


Plaintif£ purports to bring this action on 
behalf of ail persons who bought stock after the 1972 
of fering. Plaintif£ purchased his shares in February 
1973, after most of the Funk Sccds contract termina- 
tions had oceurced, The "Suspiration" for and informa- 
tion necessary to bring this suit was supplied by an 
article in the August 1, 1973 issue of Forbes magazine. 
Plaintiff is a lawyer and member of a tworman firm, 
Brick and Intrater. His partner is counsel for the 


putative class. 


Designation as @ ciass representative places 
one in a position of public trust, and courts must wake 
that determination only after intense scrutiny as to 
whether the plaintiff's ittorney is qualified, experi- 


2. 
enced and has no interests antagonistic to the class. 


The court must alse protect agafust the public appre- 


henston that the class action devlee cncourayes strike 
3 


suits and excessive attorney's feces. 


Although an attorney in a elass action suit 
often nh’. w financial interest in conflict with those 
of the class members, the danger of strike suits and 
the uppearanice of impropriety ts worse when the attor- 
ney is allied with the party who brought the suit. 
For this reason, when a plaintiff is likely to share 
in the award of attorney's fees becmise of cloce as- 
sociation with his lawyer, class cerLifieatton has 

4 
been denied, Especially in thig case, where there 
fg a substantial quest fou of platatife's reliance, 
the impropriety of plainritf£ taking the stand while 
hig partner is a lawyer in the suit is an additional 
5 

reason why certification “should be dented, Hore- 
over, to the extent we inust vgsoss counsel's ability 
and diligence to prosecute the suit ag a class ac~ 
tion, we note that plaintiff has not supplied this 


court with any factual or Legal orgument in support 


of his motion. 


Accordingly, plaintiff's motion for class 


certifieation is denied in all respects. 
So ordered, 


New York, N. Y. 
February .23, 1976 
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OY KF, MacMAHON 
United States District Judge 
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Superior Conrt 
of the Bistrict of Columbia 
PWashington.B.C. 20001 


Barold B. Greene 
Chief Indge 


April 5, 1976 


United States District Court 

for the Southern District of New York 
United States Courthouse 
New York, New York 10007 


Gentlemen: 


I have known Samuel Iatrater for over tventy 
years. During that time, he has been an active 
trial attorney, having tried hundreds of cuses. He 
enjoys an excellent reputation in the legal community. 
I can personally vouch for his ability and ‘ntegrity. 
I am sure that he would be competent to try «my type 
of law suit. 


/ Sincerely, / 
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Anited States Court of Appeals 


FOR THE SECOND CIRCUIT 
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ALBERT BRICK, 
Plaintiff-Appellant 
v. No. 76-4143 
CPC INTERNATIONAL, INC., 


Defendant-Appellee 
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I hereby certify that I have scrved by hand (by muil) two copies of the 


Appellznt’s Brief & Appendix (2 Vols.) =———Csiin’:«sthe:s- above-entitled case. on 


the following counsel of record, this 7! day of _ Mays 19, 
Denis McInerney, Esq., Samuel Intrater, Esq., > 
Cahili, Gordon & Reindel 1025 Vermont Avenue, N.W. 
80 Pine Street Washington, D.C. 20005 
New York, New York 10005 
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